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Please take notice ̂ of the qeclgLgn
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(g) egO of the Tax Law, any
proceeding in court to revi6w an-Idverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Courtof the State of New York, Albany County, within 4 nOntlrg
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

, c ,  r  .r  5rn@relv,

l'tl&ro]' Alrxendcr
suparrLrfrig fa:r
Ecrrfry offLacr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ERNEST L. MOLLOY and JULIA A. MOLLOY

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Year
L97L .

DECISION

Pet i t i one rs ,  E rnes t  L .  Mo l l oy  and  Ju l i a  A .  Mo l l oy ,

Box 223,  Inc l ine Vi l lage,  Nevada 89450,  f i led a pet i t ion for

redeterminat ion of  a  def ic iency or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  the Tax Law for  the year  I97L (F i le  No.

L3324) .

A formal  hear ing was scheduled for  February 17,  L977.  In

I ieu thereof ,  however ,  pet i t ioners s t ipu lated and agreed Lhat

the mat ter  be submit ted to  the State Tax Commiss ion for  dec is ion

based on a l l  mater ia l  conta ined in  the f i1e.  Af ter  due consider-

at ion of  the record,  the State Tax Commiss ion renders the fo l -

lowing decis ion.

ISSI]ES

I .  Whe the r  d i r ec to r ' s  f ees  o f  $4 ,925 .00  rece i ved

pet i t ioner  Ernest  L .  Mol loy whi le  a nonres ident ,  were

f rom or  connected wi th  New York State sources and,  as

const i tu ted New York State taxable income.

by

derived

such,
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I I .  Whether  deferred compensat ion

received by pet i t ioner  Ernest  L .  Mol loy

were variable and did not quali fy as an

taxable in whole or in part as New york

paymen ts  o f  $24 ,300 .00

whi le  a nonres ident ,

annuity, and thus were

State source income.

FINDINGS OF FACT

1.  Pet i t ioners,  Ernest  L .  Mot toy and Ju l ia  A.  Mol loy,

joint ly f i led both New York State resid.ent and nonresident income

tax returns for L97L, conceding New York residency for the period

January 1,  L97L to Ju ly  31,  L97L,  but  c la iming nonres idency f rom

August  I ,  L97I  to  December 31,  L97L (here inaf ter  re ferred to  as

the "nonres ident  per iod")  and ind icat ing the i r  address at  th is

t ime  as  Box  223 ,  f nc l i ne  V i l t age ,  Nevada  89450 .

2.  On July  30,  L973,  the Income Tax Bureau issued a State-

ment  of  Audi t  Cl ranges against  pet i t ioners,  asser t ing addi t ional

i ncome tax  fo r  L97L  o f  $2 ,367 .OL ,  p tus  i n te res t  o f  9183 .35 ,  f o r

a  to ta l  o f  $2 ,550 .36 ,  on  the  fo l l ow ing  g rounds :

a)  Di rectors fees of  $4,925.00 received dur ing

the nonresident period were deemed to be ful ly

derived from New York State sources.

b )  De fe r red  compensa t ion  o f  $24 ,300 .00  rece i ved

during the nonresident period was al located to

New York State at  a  rat io  of  32.14 percent .

c )  I ncome o f  $15 ,833 .33  o r i g ina l l y  repo r ted  as

consult ing fees was deemed ful ly taxable to New

York State.
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3 .  A  No t i ce  o f  De f i c i ency  da ted  Ju l y  30 ,  1973  was

issued  aga ins t  pe t i t i one rs  i n  t he  amoun t  o f  $2 ,550 .36 ,  t oge the r

wi th  the aforesaid Statement  of  Audi t  Changes.

4.  Pet i t ioners conceded the correctness of  the Income Tax

Bureau's  pos i t ion concern ing the consul t ing fees as set  forLh

in subparagraph c of paragraph 2, supra, and do not here contest

tha t  i ssue .

5 .  The re  i s  no  d i spu te  tha t  subsequen t  t o  Ju l y  31 ,  L97L ,

pet i t ioners were nonres idents of  the State of  New York,  res id ing

in,  and being domic i l iar ies of ,  the State of  Nevada.

6 .  Dur ing  the  non res iden t  pe r iod ,  pe t i t i one r  E rnes t  L .

Mol loy served on the Board of  Di rectors of  W.R.  Grace & Company

and  R .H .  Macy  &  Co . ,  I nc .  I n  such  capac i t y ,  he  a t tended  boa rd

meet ings of  both corporat ions at  the i r  respect ive of f ices in

New York  S ta te ,  f o r  wh ich  he  rece i ved  fees  to ta l l i ng  $4 ,925 .00 .

Said fees were not  repor ted as New York State taxable income by

pet i t ioners in  f i l ing the i r  nonres ident  re turns for  the per iod

in  ques t i on .

7.  Pet i t ioners d id not  o f fer  substant ia l  or  suf f ic ient

documentary or other evidence regarding apport ionment of the

aforesaid d i rector 's  fees,  based e i ther  on the maintenance of  a

business,  t rade,  profess ion or  occupat ion carr ied on both wi th in

and without this State or (alternatively), oD the number of days

worked within and without this State.

B.  Dur ing the nonres ident  per iod,  pet i t ioner  Ernest  L .

Mo l l oy  reee ived  the  sum o f  $24 ,300 .00  pu rsuan t  t o  a  wr i t t en
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agreement  dated August  1 ,  L966 ( the "Deferred Compensat ion

Agreemen t " )  wh ich  he  en te red  i n to  w i th  R .H .  Macy  &  Co . ,  I nc . ,

h is  then-employer .  Said sum was not  repor ted as New York

State taxable income by pet i t ioners in  f i l ing the i r  nonres ident

return for  the per iod in  quest ion.

9.  The Deferred Compensat ion Agreement  prov ided ( in ter

a l ia)  Lhat  pet i t ioner  Ernest  L .  Mol loy was to  be employed by

R.H .  Macy  &  Co . ,  I nc .  i n  an  execu t i ve  pos i t i on  a t  a  s ta ted  bas i c

annual  saLary,  payable month ly ;  that ,  e f fect ive August  1 ,  L966,

a deferred compensat ion account  was to  be establ ished for  the

benef i t  o f  sa id pet i t ioner ,  to  which account  the sum of

$f3f ,250.00 was immediate ly  credi ted and to  which was there-

af ter  credi ted on a month ly  bas is ,  3o amount  equal  to  one-

twe l f t h  ( L /12 )  o f  $17 ,500 .00 ,  a l t oge the r  w i t h  i n t e res t  t o  be

determined in accordance with the prevail ing prime interest

rate charged by major  New York Ci ty  banks;  that ,  condi t ioned

on said pet i t ioner 's  fa i th fu l  serv ice dur ing h is  act ive per iod

of employment, said petit ioner would receive annual payments

for  a  per iod of  f i f teen ( f5)  years,  contrnencing on August  1

next succeeding the date of termination of active employment and

on August 1 of each subsequent year; that the annual pa)rments,

payable in money only, were to be in an amount equal to the

tota l  o f  one- f i f teenth (1/15)  of  the to ta l  amounts credi ted to

the deferred compensat ion account ,  together  wi th  in terest  on each

annual payment made subsequent to the f irst such payment, which

interest was to be determined in accordance with the prevail ing
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prime interest rate charged by major New York City banks;

that  i f ,  a f ter  terminat ion of  act ive employment ,  sa id pet i -

t ioner  per formed serv ices for  any reta i l  enterpr ise engaged

in se l l ing depar tment  s tore- type merchandise,  the annual  pay-

ments would,  in  substance,  be reduced by deduct ing f rom the

credi t  ba lance in  the deferred compensat ion account ,  a l l  in ter -

est  credi ted to  such account  f rom the date of  i ts  establ ishment

to the date of  sa id pet i t ioner 's  terminat ion of  act ive employ-

ment ;  that ,  in  the event  sa id pet i t ioner  vo luntar i ly  terminated

his active employment prior to age 55, the annual payment was to

exclude any interest credited to the deferred compensation

account  f rom the date of  i ts  establ ishment  to  the date of  sa id

pet i t ioner 's  vo luntary terminat ion;  and that ,  in  the event  of

sa id pet i t ioner 's  death,  annual  payments ( i f  any remained unpaid)

were to  be made to named benef ic iar ies in  such shares as sa id

pet iL ioner  may designate or ,  i f  no such designat ion was made,  to

sa id  pe t i t i one r ' s  es ta te .

10.  Pet i t ioner  Ernest  L .  Mol loy became 65 years of  age

on  Augus t  l ,  L97L .

CONCLUSIONS OF LAW

A.  Tha t  d i r ec to r ' s  f ees  o f  $4 ,925 .00  rece i ved  by

pet i t ioner  Ernest  L .  Mol loy whi le  a nonres ident  dur ing the per iod

August L, L97L through December 31, L97L were wholly derived from

or connected wi th  New York State sources and,  as such,  const i tu ted

New York s tate taxable income,  pursuant  to  sect ions 631 and 632

(b ) (1 )  o f  t he  Tax  Law.  See  20  NYCRR 131 .4 (a )  and  ( c ) ;  Ru l i ng
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of State Tax Commission 1CCH, New York

1 lL7 -413 .15  (b )  ( 5 /25 /20 )  i  C f  L i ns l ey  v .

367 ,  329  N .Y .S .2d  486  (3 rd  Dep t .  L972 )  ,

863 ,  352  N .Y .S .2d  L99  (1973 )  ;  oxha rd  v .

138 ,241  N .Y .S .2d  333  (3 rd  Dep t .  1963 ) ,

State Tax Repor ts ,

Ga l lman ,  38  A .D .2d

a f f  ' d . ,  3 3  N . Y . 2 d

Murphy ,  19  A .D .2d

a f  f  ' d . ,  15  N .Y .2d

593 ,255  N .Y .S .2d  260  (1964 ) .

B. That the deferred compensation payments in the amount

o f  $24 ,300 .00  rece i ved  by  pe t i t i one r  E rnes t  L .  Mo11oy  wh i l e  a

nonresident during the period August L, i-971- through December 3I '

1971,  qual i f ied as an annuni ty  and thus were exempt  f rom taxa-

t ion wi th in  the meaning and in tent  o f  sect ions 631 and 632

(b ) (Z )  o f  t he  Tax  Law  and  20  NYCRR 131 .4 (d ) ( f )  and  (2 ) .  L i ns l ey

v.  Gal lman,  supra.  See,  Edward H.  Best ,  Counsel ,  State Tax

Commiss ion ,  ICCH,  New York  S ta te  Tax  Repor te r ,  t [ 17 -413 .70

(3 /26 /69 ) i  Rev .  Ru l .  67 -L57 ,  I 96L -2 ,  Cum Bu l1 .  67 ;  Rev .  Ru l .

185 ,  L953 -2 ,  Cum.  Bu I I . 202 .

C .  Tha t  t he  pe t i t i on  o f  E rnes t  L .  Mo l l oy  and  Ju1 ia  A .

Mol loy is  granted to  the extent  that  the assessment  ( inc lud ing

penal ty  and in terest ,  L f  any)  wi th  respect  to  deferred compensa-

t i on  i n  t he  amoun t  o f  $24 ,300 .00  fo r  t he  pe r iod  Augus t  1 ,  197 : . .

through December 31,  L97I ,  be and hereby is  cancel led;  that  the

Income Tax Bureau is directed to accordingly modify the Notice

o f  De f i c i ency  i ssued  Ju l y  30 ,  L973 ,  and  tha t ,  excep t  as  so
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modi f ied,  the Not ice of  Def ic iency

in a l l  o ther  respects  susta ined.

DATED: Albany, New York

october 2'7,  l97B

i s sued  on  Ju l y  30 ,  1973  i s

STATE TAX COMMISSION

SSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

ERNEST L. MOLLOY and JTILIA A . MOLLOY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le(s)  22 of  the
Tax Law for the YearQg>oo<*mbad:(x) :

L97L

Sta te  o f  New York
CounEy of Albany

.fohn Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 27 day of  October ,  1979,  *he served the wi th in

Notice of Decision
and JuLia A. l{oL1oy

by (cert i f ied) mai l  upon Ernest,  L.  fv lol loy

(reWggeo$A*itq<pf) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. & Iv lrs.  Ernest L. I {o11oy
Box 223
Incline ViI1age, Nevada B94SO

and by deposi t ing same enclosed in a postpaid proper l -y  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent, further says that the said addressee is the Q€Ff€genXeOE

S*)ef f i )  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the {oeryxcoenxxXnoo<x&l$x) petit ioner.

Sworn to before me this

27 day of October

rA- 3 (2 /7 6)

, rg7g,



STATE OF I{EW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

ERNEST L. MOLLOY and JULIA A. MOLI,oja
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le{s)  22 of  the
Tax Law for the Yearfsi:gOc*S"gbgd:(g) :

L97L

Sta te  o f  New York
County of Albany

John Huhn

*he is an employee of

age, and that on the

Notice of Decision

Sworn

27

before me th is

of october

(representat ive

by enclosing a true copy thereof

as fol lows: Kenneth N. Hersch
151 W. 34th St . ,  Room 1311
New York, l\[Y 10001

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  Pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

rhe Deparrrnenr' 
":";::":r:: ":;""":", 

",":: '  j";:"::":,

27 day  o f  October  ,  L978,  *he  served the  w i th in

by (cert i f ied) mai l  upon Kenneth N. Hersch

of) the pet i t ioner in the within proceeding,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

t o

d a y

rA -3  (2 /76 )

,  L 9 7 g


