
STATE OF,NEW YORK
srATE iex' colrurss roN

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAI,IES A. AND VILIA Y. MICHAELSEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le (s )  22 of the
Tax Law for the Year(s)>oo<Secmub$9

L97L & L972

Sta te  o f  New York
County of A1bany

ilohn Huhn , being duly sworn, deposes and says that

xshe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 13 day of  October ,  L978,  l ihe served the wi th in

Notice of Decision
Vil ia Y. Michaelsen

by (cert i f ied) mai l  upon James A and

{oqxxs€fDeki$e<n*k the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: ,James A. A Vi l ia Michaelsen
Calhoun Drive
Greenwich, Connect icut 06830

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus t ,ody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (:fdpeEfl'tfEglof$6

o6<xf{ar) pet i t ioner herein and that the address set forth on said wrapper is the

lasE known address of the (XxloegxxkilBixxlo6<Xherx petitioner.

Sworn Lo before me th is

13 day of October

AFFIDAVIT OF },IAILING

rA-3 (2/76)

,  L9 ' lB



STATE OF'NEW.YORK
STATE TAX'COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAMES A. AND VILIA Y. MICIIAELSEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t ic le( t )  22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year(s)xlor*eo$ofu(x)

l97L & L972

Sta te  o f  New York
County of Albany

i lohn Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  13  day  o f  October  ,  1978,  xhe served the  w i th in

Notice of Decision by (cerr i f ied) mai l  upon i lerome p.
Schaffer,  CPA

(representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: i lerome P. Schaffer,  CPA
666 Fif th Avenue
New York, tr[y 10019

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

13

be fo re  me  th i s

of october

t o

d a y

rA-3 (2 /7  6)

,  L9lB.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

&tober 13, 19?g

I

dlrntt l. C tlLl,lr tltelhrolstnr
Cclhoun Drlvc
Creorrwlsh. Cs$nqctLeut 06810

Dl*r ttr. fi tlrs. tlAdlralrmr

Please take notice ̂ of the .DgeL't On.
of the State Tax Commission enclosecl nerewltn.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 690 of the Tax Law, any
proceeding in court to reviei,rl an Sdverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOntle
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

\/ \
ifoecS*r Chltgl4tlty
tteartng ermfner

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

JAMES A. ANd VTLIA Y. MICHAELSEN

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal fncome Tax under
Ar t i c le  22  o f  the  Tax  Law fo r  the  Years
I 9 7 L  a n d  L 9 7 2 -

DECISION

Pet i t ioners,  James A.  and Vi l ia  l , t ichaelsen,  Calhoun Dr ive,

Greenwich,  Connect icut  06830,  f i led a pet i t ion for  redeterminat ion

of  a  def ic iencv or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t he  Tax  Law fo r  t he  yea rs  1971  and  L972  ( r i l e  No .  00580) .

A smal l  c la ims hear ing was held before Wi t l iam Valcarcel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\^ro

Wor ld Trade Center ,  New York,  New York,  oD August  26,  L976 at

9 :15  A .M.  Pe t i t i one rs  appeared  by  Je rome P .  Scha f fe r ,  CPA.  The

Income Tax Bureau appeared by Peter  Crot ty ,  Ese.  (Louis  Senf t ,

Esq . ,  o f  counse l ) .

ISSUE

Whether

are i tems of

income tax.

s tock opt ions exerc ised

tax preference subject

by a nonresident taxpayer

to the New York State minimum
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FINDINGS OF FACT

1.  Pet i t ioners,  James A.  and Vi l ia  y .  Michaelsen,  were

res idents of  the State of  Connect icut  dur inq L97L and L972 and

were never  res idents of  New york State.

2.  Pet i t ioners f i led New York State income tax nonres ident

returns for 1971 and L972, together with minimum income tax

computat ion schedules ( rorm TT-22O).  On said schedules,  pet i -

t ioners fa i led to  inc lude as i tems of  tax preference f rom New

York sources, dhy port ion of the amounts of Federal i tems of tax

p re fe rence  f r om s tock  op t i ons  o f  i 216 ,200 .00  and  $12O,000 .00 ,  wh i ch

pe t i t i one r  James  A .  M ichae lsen  rea l i zed  i n  1971  and  L972 ,  respec t i ve l y .

3.  On July  26,  L973,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioners for  1971 and L972,  which held

that  amounts of  Federa l  i tems of  tax preference real ized by pet i t ioner

James A. Michaelsen Ln L971 and L972 (when he exercised stock options

which he had received from his New York employer) were al locable

as New York i tems of tax preference on the same basis as his salary

income for  each of  sa id years.  Other  ad justments were a lso made in

th is  Statement  which are not  be ing contested and which,  therefore,

are not  a t  issue.  Accord ingly ,  a  Not ice of  Def ic iency was issued

against  pet i t ioners on November 25,  1974,  which proposed that  the

recomputed overpayment  of  $5,555.O0 for  L972 be appl ied against  the

l iab i l i ty  computed for  L97L.  Pet i t ioners agreed to th is  proposal ,

subject  to  any adjustment  made as a resul t  o f  th is  hear ing.



4. Petit ioner James A. Michaelsen was employed in england

by Avon Cosmet ics,  L td.  f rom 1958 to August  o f  L965.  In  1965

petit ioner was promoted to Corporate Group vice-president and

was reass igned to the execut ive of f ice of  Avon Products,  Inc.  in

New York State.

5.  On AugusL 4,  L966 and on JuIy  1I ,  1968,  pet i t ioner  James A.

M ichae lsen  was  g ran ted  qua l i f i ed  s tock  op t i ons  fo r  4 ,000  and  6 ,000

shares ,  respec t i ve l y ,  o f  Avon  P roduc ts ,  I nc .  s tock .

6.  Pet i t ioner  contended that  the f i rs t  opt ion fox 4,000 shares

of  s tock was granted pr imar i ly  as compensat ion for  serv ices which

he rendered to  h is  employer  dur ing h is  per iod of  serv ice in  Europe.

However ,  in  a le t ter  dated February 15,  L974,  Wi lbur  R.  Shook,

Vice-Pres ident  and Treasurer  of  Avon Products,  Inc. ,  s ta ted that

it  was the po1iry of the company that stock options would not be

granted to  those who were execut ives of  Avon's  fore ign subsid iar ies

p r io r  t o  1965 .

7.  Pet i t ioner  contended that  the second opt ion for  6 ,000

shares of  s tock const i tu ted an incent ive for  fu ture serv ices to  be

rendered by h im and that  in  grant ing sa id opt ion,  the s tock-opt ion

commit tee considered both h is  past  serv ices as an execut ive of  Avon

Produc t s ,  I nc . r s  ove rseas  subs id i a r i es ,  ds  we l l  as  h i s  se rv i ce  t o

the parent  company af ter  h is  re turn to  the Uni ted States.
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B.  Pet i t ioner  d id  not  in t roduce copies of  the s tock-opt ion

plans,  under  which the opt ions for  4 ,000 and 6,000 shares of

stock were granted by his employer.

CONCLUSIONS OF LAW

A. That  pet i t ioner  James A.  Michaelsen has fa i led to  susta in

the burden of proof required to show that the separate stock options

for  4 ,000 and 6,000 shares of  s tock const i tu ted awards other  than

incent ives for  fu ture serv ices to  be rendered by h im.

B.  That  pet i t ioner  James A.  Michaelsenrs Federa l  i tems of

t ax  p re fe rence  o f  $2 f6 ,2OO.00  and  $120 ,OO0 .00  rea l i zed  i n  L97L

and L972,  respect ive ly ,  when he exerc ised stock opt ions,  const i tu ted

New York i tems of tax preference (within the meaning and intent of

section 641 (b) of the Tax Law) to the extent that the ratio which

the percentage of his salary income a1locabIe to New York for each

of  sa id years bore to  the Federa l  i tems of  tax preference f rom said

stock opt ions for  197I  and L972,  respect ive ly .

C.  That  the pet i t ion of  James A.  and Vi l ia  Y.  Michaelsen

is  denied and the Not ice of  Def ic iency issued November 25,  L974

is  susta ined,  together  wi th  such addi t ional  in terest  as may be

legally owing. The Income Tax Bureau is directed to apply
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pe t i t i one rs '  L972  ove rpaymen t  o f  t ax  o f  $5 ,555 .00  (p lus  such

interest  as may be owing)  against  the def ic iency due for  I97L,

in  accordance wi th  pet i t ioners '  agreement  thereto.

DATED: Albany, New York

October  13 ,  L978

STATE TAX COMMISSTON

COMMTSSIONER


