
STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t lon
:

o f

JOSEPTI MASCIOLI AND ROSE MASCIOLi

For a Redeterminat ion of  a Def ic iency or  :
a  Revis ion of  a DeterminatLon or  a Refund
of Personal f:rcome :

AFFIDAVIT OF MAILING

Taxes under Art ic le (x) 22 of the
Tax Law for the Year(s$:oorlxdo*(x) :

L97L

State of New York
County of AlJcany

'.Tohn lluhn

ghe is an employee of the

age, and that on the 9

Notice of Decision
Rose Masciol i

(Eepxxt€rDE*Ioem*) the petitioner in tbe within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: Jogeph .ilIascioli and Rose Masciol-i
7 Pine tree Lane
Manhasset, NY 11030

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addresaee is the GrpuelrgolxU

>gfx*hg) petittoner herein and chat che address set forth on sald rrraPPer ls the

last known address of the (XCmegnn$etrixs:o6<*hx) peti.tioner.

Sworn to before me this

9 day of June ,  L9 78

, being duly sworn, deposes and says that

Department of Taxation and Finance' over 18 years of

day of June , Lg'18, Yhe served the wlEhin

by (certifled) mail upon ,loseph Masciol-i and

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the PeEi t ion
:

o f

,TOSEPTI MASCIOLI AND ROSE MASCIOLI

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund

. a

AFFIDAVIT OF'MAILING

of Personal Income
Taxes under Art icle(or) 22 of the
Tax Law for the Yearhi:<B**n*igd&* :

1  9 7 1

State of, New York
County of Albany

John lluhn

;phe is an employee of the

age, and that on the 9

Notice of Decision
CPA

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over L8 years of

by (certlfied) mail upon Herman L. Fried,

the petitioner ln the within proceedlng'

securet-y sealed postpaid rilrapper addressed

day of .lune ,  L97B, >Bhe served the within

( representat ive of )

by enclos ing a t rue copy thereof  in  a

as fol lows: Heman Ir. Fried, CPA
3000 Marcus Ave.
Lake Success, N:f LL040

and by deposl"t ing same enclosed in a postpaid properly addressed wrapper ln a

(posr of i ice or off ic lal  depository) under the exclustve care and custody of

the United States Postal  Service within the State of New York.

That. ' lspenent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said l rrapper Ls the

tast known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

g day of June ,  L97&

rA-3 (Z/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

,  M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227
$wr 9r lf?e

ftfinh l$lslt, M mfr llrol*ll
t tl,!. llEr I.E
l$mr*r ffi ll0t0

atlr lt. * f$l. *rslclt

please take notice of the gfG*fi0il

of  the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to sectionfi) fl0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t nm{ihli
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New Yotk 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitionerts Representative

Taxing Bureau's Representat ive

^ tA- r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o 1

JOSEPH MASCIOLI AND ROSE MASCIOLI

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Artic]e 22 of the Tax Law for the Year
1 9 7 1 .

DECISION

Peti t ioners, Joseph Masciol i  and Rose Masciol i ,  I  Pi-ne Tree Lane,,  Manhasset,

New York 11O3O, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of nersonal income tax under Art ic le 22 of the Tax l ,aw for the year 1)11 (f i te iVo.

13295).

A formal hearing was held before Michael Al-exander, Hearing Officer' at the

off i -ces of the State Tax Commission, Two World Trade Center,  New York, New York,

on May 1!,  1977 at 2t45 P.M. Pet i t ioners appeared by Herman L. Fr ied, CPA. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (RicharA Kaufman, Esq.,  of  counsel) .

ISSUE

Whether the replacement property purchased by pet i t ioner Joseph Maseiol i ,  af ter

threat or imminence of condemnation of the property subsequent ly converted, was

simi lar property,  thereby permit t ing pet i t ioners a non-recognit ion of the gain for

the  vear  1q71.  nursuant  to  e lec t ion  by  sa id  pe t i t ioners  under  sec t ion  lOJ i  o f  the' / t  ' 1  y

In ternaf  Revenue Code.
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FINDINGS OF FACT

1.  Pet i t ioners ,  Joseph Masc io l i  an*  Rose 'Masc io l i ,  t ime ly  f i led  a  New York

State resident income tax return for the year 1971.

2. OnMarchJl,  1975, the Income Tax Bureau. issued a Statement of Audit  Changes

against pet i t ioners, Joseph Masciol i  and Rose Masciol i ,  stat ing addit ional personal

income tax  due in  the  sum o f  $5 ,086. !6 ,  p lus  in te res t ,  based on  the i r  fa i lu re  to

include as income a condemnation award and interest thereon received in 1971.

AaannAinmlrr  -  nTot ice of Def ic iency was issued" on Marcl t  J]  ,  1975 t ,o pet i t ioners forn v v v r u r r f 6 l J ,  a  r \

tax and interest due. as stated above.

t .  Pet i t ioners attached an rfamend.ed statement for elect ion to postpone gain

from involuntary conversion f i l -ed in 1969 returntt  to their  Federal  income tax return

for the vear 19?1 in vrhieh thev l isted the total  condemnation award recei-ved'  the
e I I r  ! /  e q r  

" /  

(  t  
1

cost of the renl.acement property,  the postponed gain and the basis of the replace-

ment investment.

4. Pr ior to January 2, 1969, pet i t ioner Joseph Masciol i  was advised by New

York State that property in which he had an interest was to be the subject of

condemnation. The property,  which consisted of land and a gasol ine stat ion'  was

located in the Town of Is l ip,  Suffolk County, New York. Joseph Masciol i  acquired

fha conrlamnad nrsperty by deed dated June l ,  l )JJ fron John Chaika and Paul ine

Chaika. The deed was recorded in the Suffolk County Clerkrs off ice on June 8, 1955

in Liber t9o2,,  page 3?4. On June 2J, 1969,,  f i82,558.!1 was paid to Joseph Masciol i

under an agreement for part ial  payment dated January 11, 1969. Pursuant to a

decision of the New York State Court  of  Claims dated May 26, 1971, a total  award

of $125,BOO.OO was determi-ned to be due. Pet i t ioners accordingly received the

b a l a n c e ,  p l u s  $ 7 , 1 4 8 . 9 8  i n  i n t e r e s t ,  i n  1 9 7 1 .
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5.  The Internal  Revenue Serv ice audi ted and accepted the return of  pet i t ioners

fo r  1 )6 )  wh i ch  con ta ined  the  e lec t i on  ( sep  F ind lng  o f  Fac t  t r J r r ,  above ) ,  sub jec t  t o

the same interest income adjustment on the condemnation award which New York State

made.

6. Prior to January 2, 1969, the replacement property was owned. by Charles

Masciol i ,  pet i t ioner Joseph Masciol i  and Steinway Terminal,  each party having a one-

third interest.  On January 2, 1969, Charles Masciol i  deeded his one-third interest

tn  nor i r innar ' r ^seph Masc io l i  and  sa id  deed,  recorded in  the  County  C lerk fs  o f f i ce

of Nassau County on August 20, 1969 in Liber BOZ4, page JO4, reci ted: t tUpon the

execut ion and del ivery of this deed, the above described premises wi l l  be owned as

fol l -ows: Joseph Masciol i  -Z/3rd.s interest Steinway Terminal -  1/3Td. interest,  as

tenants in common.l l

7.  A subsequent  U.S.  par tnership return of  income for  1) lJ

the par t ies in  regard to the replacement  property  to be rUoseph

Terminal  Tenants in  Common of  Pla inv iew Property ,  467 Great  Neck

N r  1 1 0 2 1 . i l

B.  The par t ies agree that  i f  the property  was owned by the

in common, and not  by a par tnership before the change occasioned

the t ransact i  rn woufd involve real  property  and the replacement

That the real property appropriated was owned

That  the renlar :ement  nroner l - r r  rnrgg a one-th i rd

tenants in  common.

states the name of

Masciol i  & Steinway

Rd. Great Neck,

n a r t i  e s  A . q  i e n a n t s

by the replacement,

n n n n a r . | - r r  r . r n r r ' l  d

by pe t i t ioner  Joseph Masc io l i .

interest in simi lar property

qual i fy pet i t ioners for the elect ion to postpone gain.

9. Replacement property was purchased by pet i t ioner within two years from the

involuntary conversion by New York State.

CONCLUSIONS OF LAW

R

held
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C. That a tenant in common is a person with an estate in real property and is

not an interest in a partnershi-p which ho-ld.s rea1 property, such an interest being

treated as a personal property.

D. That pet i - t ioners, Joseph Mascio1-i  and Rose Masciol i ,  properly elected

postpone recognition of the gain on the condemnation, pursuant to secti-on 1033

the Internal Revenue Code.

t o

o f

E. That the pet i t ion of Joseph

Not ice  o f  Def ic iency  da ted  March  J1 ,

DATED: Albany, New York

.June 9, L97g

Mascio l i  and Rose Mascio l i  is  granted and the

1975  i s  cance l l ed .

ISSIONER


