
STATE OF NEI I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
E.  C.  STERLTNG MC KITTRICK

and
SALLY A. MC KITTRTCK

For  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF I'{AILING

T a x e s  u n d e r  A r t i c l e  $ )  2 2 of  the
Tax Law for the Year(s) m<*xiod{X)
1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
Counry of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, xhe served the within

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon E.  C.  S ter l ing

McKittrick and Q*J#e*&rc#g$&bt5ig& peririoner in rhe wirhin proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  M r .  &  M r s .  E .  C .  S t e r l i n g  M c K i t t r i c k
30 Oak Lane
Morr istown, New Jersey 07960

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (ueryxeoa*xxlue

EE>ohe) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (nryxxeerutr8t$e<Ftr>ohe) petitioner.

Sworn to before me th is

13 th  day  o f  December

rA -3  (2 /76 )

L978.



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
E.  C.  STERLING MC KTTTRICK

anq
SALLY A. MC KITTRICK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat , ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year(s) oo<*xdo&(x)
I 9 7 L  a n d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says Lhat

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, rdre served the wiLhin

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon John B.  R io rdan

(representat ive of)  the pet i t ioner in the within proceeding,

AFFIDAVIT OF },IAILING

true copy thereof  in  a securely  sealed postpaid wrapper addressed

John B.  Riordan,  Esq.
Ferr is ,  Bangs,  Davis ,  Traf ford & Syz
74 Tr:-ni-ty Place
New York, New York 10006

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusLody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says Lhat the said addressee is the (representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ d rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn

I 3 th

be fo re  me  th i s

o f  December  ,  L97g

E O

d a y

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

D*cembcr 13, t,978

![trr & Mrn, E. C. Sterl{ng lrsKittrtg*
30 Gk lans
MsrrLntd$nr lttr fisrocy O?96O

Ps*tr l{tr, & Hrs, lt€l(lttrlckr

Please take notice of the DpCfBfOft
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(lt) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

,iloscg*t Chyrfqraty
SearLrug E$anlnor

Petitioner's Representative

Taxing Bureau's Representat ive

TA-1  .12  (6 /77)



STATE OF NEI,[ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

E. C. STERLING MC KITTRICK
and

SAILY A. MC KITTRICK

for Redetermination of a Deficiency or
for Refund of Personal Incorne Tax under
Article 22 of the Tax Law for the Years
1971  and  1972 .

DECISION

Petitioners, E. C. Sterl-ing McKittrick and Sally A. McKittrick, 30 Oak Lane,

Morristown, New Jersey 07960, filed a petition for redetemination of a deficiency

or for refund of personal income tax under Article 22 of the Tax Law for the years

1971 and L972 (ElLe No. 12720).

A sma1l claims hearing was held before Willian Valcarcel, Hearing Officer' at

the offices of the State Tax Commission, two llorld Trade Center, New York, New York,

on September 20, 1976 at 10:45 A.M. Pet i t ioners appeared by John B. Riordan' Esq-

The Income Tax Bureau appeared by Peter Crotty, Esq. (Irwin Lewy, Esq., of counsel-).

ISSUES

I .

income fie

basis of

for  sa id

I,rlhether petiLioner E. C. SLerl-ing McKiLtrick was entit led

received from the partnership of Ingalls & Snyder during

the days on which he performed services within and without

par tnership.

to allocate the

L97I,  on the

New York State
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;t.tri-rrg McKittrickII. Whether interest paymenLs received by petitioner E. C. I

during 1971 and 1972 from the partnership of Ingalls & Snyder constituted taxable

incone to pet i t ioners, for 1971 and 1972 New York State income tax purposes.

FINDINGS OF FACT

1. During 1971 pet i t ioner E. C. Ster l- ing McKit tr ickwas a l in i ted partner in

the partnership of Ingalls & Snyder, performing services on behalf of the

partnership both within and without New York State. In connection with his

activities as a partner of the firm in 1971,, he was paid a guaranteed sa1-ary of

$25,000.00, plus a f ixed percentage of commissions on sales generated by hin.

Neither the guaranteed salary nor the cornmissions were based on partnership income.

He was entitled to the salary and corrnissions, regardless of the profitability of

the partnership. Petitioner contended that he should be permitted to allocate the

salary and commissions received from the partnership in 1971 on the ratio that the

days worked within New York State bore to the total working days.

2. As a linited partner of Ingalls & Snyder, petitioner was required to

contribute a certain amount of money to the capitaL of the firm, for which he

received a specific amount of interest in L97I, which constituted the income

earned on hi-s capital account.

3. On January 1, 1972, petitioner became a general partner of Ingalls &

Snyder and received a partnership distribution on a percentage basis. In addi-tion,

he received interest paymentss from the partnership which were earrled on his

capital  contr ibut ion.

4. Pet i t ioners, E. C. Ster l ing McKit tr ick and Sal1y A. McKit tr ick,  f i led a

1971 New York State nonresident. income tax return, on which the income received

by petitioner E. C. Sterling McKittrick from the partnership of Ingalls & Snyder

was allocated on the basis of the days on which he performed services on behalf
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of the partnership, both within and withouL New York State. In addition, the

interest income paid to petitioner E. C. Sterling McKittrick by the partnership

(in connection with interest earned on his capital contributions) rnras not included

as income on the 1971 New York return.

5. Petitioners filed a 1972 New York State nonresident income tax return,

on which less than pet j . t ioner E. C. Ster l ing McKit tr ickrs distr ibur ive share of

partnership income allocabl-e to New York State vras reported as business income.

In addit ion, the interest income paid to pet i t ioner E. C. Ster l ing McKit tr ick by

the partnership (in connection with the interest earned on his capital- contribution)

was not reported as income on petitioners' 1972 New York reLurn.

6. 0n Apri l  11, L975, the Income Tax Bureau issued a Not ice of Def ic iency

against petitioners. The deficiency was based on the Bureaurs findings that al-l of

the amounts paid to petitioner E. C. Sterling McKittrick by the partnership during

L97L and L972 constituted partnership distributions which were reportable as income

on petitionerst L97I and L972 New York State nonresident incoue tax returns, to the

extent of the partnershiprs al- locat ion percentage of 99.87, for 1971 and 99.89% for

L972. The Bureau al-so hel-d that pet i t ioner E. C. Ster l ing McKit tr ick understated

his 7972 partnership income and j-ncorrectly reported such income as business income.

CONCLUSIONS OF LAW

A. That although petitioner E. C. Sterling McKittrick may have performed

services on behalf of the partnership of Ingalls & Snyder both within and with-

out New York State in 1971, these services were rendered as a partner and not as

an empl-oyee. The guaranteed sa1-ary and conunission paid to said petitioner by the

partnership during 1971 and 1972 const i tuted parLnership distr ibut ions which were
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reportable as income on petitionerfs 1971 and L972 New York returns to the extent

of the partnership's al locat ion percentages of 99.8% fot L97l and 99.897. fot  1972,

within the meaning and intent of sections 632 arLd 637 of the Tax Law. Petitioner

E. C. Sterling McKittrick is noL permitted to all-ocate the amounts received from

the partnership in 1971 under 20 NYCRR 131.16, since the method of al locaLion

provided thereunder is avail-able only to a nonresident employee.

B. That the interest income paid to petitioner E. C. SterJ-ing McKittrick

by the partnership in 1971 and 1972 constituted income from New York sources to

the pet i t ioners for the years in quest ion ( to the extent of the partnershiprs

allocation percentages for said years), in accordance with the meaning and intent

of sect ions 632(b)(2) arrd 637 (b)(1) of the Tax Law.

C. Thar rhe petition of E. C. Sterl-ing McKittrick and Sally A. McKittrick

is denied and the Notice of Deficiency issued April L1, 1975 in the amount of

$3,933.40 is sustained, together with such addit ional interest as may be lawful ly

or4ring.

DATED: Albany, New York

December 13, 1978

COMMISSIONER

COMMISSION

ISSIONER


