
STATE OF NEW YORK
STATE TAX COMMISSION

t

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ALFRED R. MC CAULEY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income

AFFIDAVIT OF MAILING

Taxes under Art ic le ($) 22 of  the
Tax Law for the Year(s)><olrcXxxlorb(x)<
1963 t l rough 1970.

Sta te  o f  New York
County of Albany

,John Huhn ,  be ing duly sworn,  deposes and says that

gtre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 22nd day of March ,  L9 7Br the served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Alfred R. Mcgauley

(DEtxxrefiaottrvq<n*) the petitioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ty  sea led  pos tpa id  wrapper  addressed

fo l lows:  Mr .  A l f red  R.  McCau ley
1516 crace Church Road
Si lver  Spr ings ,  Mary land 2O9LO

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the QrxpooexxB:ro{:G

D*>tt l t )  pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the @presuxao<Durexo*>t$n) petitioner.

by

a s

Sworn to

22nd 6sy

be fo re  me  th i s

of March

I

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat t .er  of  the Pet i t ion

o f

ALFRED R. MC CAULEY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (3)  22 of  the
Tax Law for the Year(s)><oo<*xdo&(x)
1963 th rouqh 1970.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that,  on the 22nd, day of March , 19 78, *he served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Al len Greenberg

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

Erue copy t .hereof  in  a securely  sealed postpaid wrapper addressed

Al len creenberg,  Esq.
Graubard Moskovitz Mccoldrick Dannett & Horowitz
345 Park Avenue
New York, New York LOO22

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t , e  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said r^Trapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

by  enc los ing  a

a s  f o l l o w s :

Sworn

22nd

before me th is

of  March ,  L97g

to

d a y

rA -3  (2 /16 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t{crsh tl, lt?gJ A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

l&. Alfrrd R. llc(rulrll
1$tr6 Oraer dhwolr f,or6,
$Llvcr Springa. llatylr,ndl 10t10

Darr !.ttr, ltcGaulryr

Please take notice of the DKI0Itr
of the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section/I) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOffthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

d+"k

Petitioner's Representative

Taxing Bureau's Representat ive

'  Sincerely,

tloEnlul J. [cndsa

TA-r . r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the I'tatter of the Pet,itions

of

AI,FRED R. MC CAULEY

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1963 through Le7O.

DECISION

Petitioner, Alfred R. trdcCauley, residing at 151-6 Grace Church

Road, Silver Springs, Maryland 20910, f i led, petit ions for redetermin-

ation of deficiencies or for refunds of personal income tax under

Article 22 of i't,e Tax law for the years 1963 through 1970 (File No.

L32e7  and  1329e) .

A formal hearing was held, before Solomon Sies, Hearing Off icer,

at the offices of the State Tax Commission, f\,vo World Trade Center,

New York, New York on Apri l  L9, L977 at 1:15 p.M. fLre petit ioner

appeared by Graubard, tr4oskovitz, trIcGoldrick, Dannett & Ftrorowitz,

Esqs. (Allen Greenberg, Esq., of counseL) . TLre Income Tax Bureau

appeared by Peter Crotty, Esq. (Franlc f,evitt ,  Ese., of counsel) .

rssuEs

I .

resident

Moskovitz

V'llrether the petitioner, Alfred R. I4cCauley, hras a non-

partner of the New Yort< Iaw parLnership of Graubard &

and its suecessor partnership during the years in issue.
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II. Whether the petit ioner operated a Washington, D.C., office

during the years in issue on behalf of the New York law partnership

of Graubard & tr4oskovitz and its successor partnership.

III. Whether this income received by the petitioner, a non-

resj-dent during the years in issue, constituted a distributive share

of gain or profit from a New York partnership attributable to New

York sources.

IV. !{krether Lhe petitioner is entitled to credit for exemp-

tions and itemized ded,uctions as set forth in his Federal returns

for the years in issue.

FINDINGS OF FACT

1. During the years 1963 through L97O and prior thereto, the

petit ioner, Alfred R. trt lcCaul-ey, was and sti l l  is a nonresid,ent re-

siding in Silver Springs, Maryland.

2. The pet, i t ioner was admitted to the Distr ict of Columbia

Bar in 1958. He is also a member of the Virginia Bar. He is not

and never was a member of the New York Bar. Upon graduation from

law school-, he wenL to work for the U.S. Tarif f  Commission in

Washington,D.C. Thereafter he went to work for a law f irm in Wash-

ington, D.C. He then worked for ttre House of Representatives, Ways

and Means eommittee, unti l  L962.

3. In Decenrber of L962, the petit ioner entered into an oral

arrangement with the New York law firm of Graubard & Moskovitz for

the operation of a Washington, D.C. law off ice under the name of
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Gratrlcard, Moskovitz and McCaul-ey. AL1 of the e><penses, including

furniture and equipment used in connection with the Washington, D.C.,

office, was to be paid by Graubard and tr4osJ<ovitz. Mr. IvlcCaul-ey was

to receive a minimum of $25,000.00 a year, plus an addit ional amount

to be determined at the end of each year. Ttre Washington, D.C. off ice

special- ized in international- trade matters. In accordance with the

oral arrangement, I4r. t"IcCau1ey leased off ices in l i lashington, D.C., in

the name of Graubard, Moskovitz & McCauley. A bank account was open-

ed in the name of Graubard, tr4oskovitz e l"IcCauley with the National-

Bank of Washington, located in Washington, D.C. i\4r. I"lcCauley appli-

ed for an employer identif ication number as issued by the I.R.S.,

in the name of Graubard, Mosrovitz & l4cCauley. He enrployed a cl-eri-

cal staff and filed social security and District of Columbia unem-

ploYment compensation reports in the name of Graubard, tr4oskovitz &

McCauley. I4r. I4cCau1ey filed District of Columbia personal property

tax returns in the name of craubard, Moskovitz & I4cCauley.

4. Drring the years 1963 through L969, Graubard and trbskovitz

rras 4 New York law partnership with offices located at 40 WaII

street, New York, New York. The partnership f i led u.s. partnership

returns and New York state partnership returns on a fiscal- year

basis ending June 3oth of each year. on said returns, the petit ioner

vtas Listed as a resident partner in charge of the Washington, D.C.,

office. TLre partnership returns listed the distributive share paid

to the various partners incl-uding the petitioner, Alfred R. I"lcCauley.
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At the end of L969, a merger took pLace between Graubard & Moskovitz

and the firms of l{cGoldriclr, Dannett & Itrorowitz and Sverett Eisenberg.

The new firm became Graubard., MoskovLLz, I"IcGoIdricJ<, Dannett & Itroro-

wl-bz with offices at 345 Park Avenue, New York, New York. [tre

announcement of the merger indicated at the bottom "Graubard,, trttrosk-

ovitz & McCau1ey, L629 K Street,, N.W. Washington, D.C. 20A06."

5. 1{o u.S. partnership return for the years in issue was fiLed

by Graubard, MosJ<ovitz & McCauley.

6. Or occasion, cl_ients of the New york partnership r,vere re-

ferred to the lrlashington, D.C., office of Graubard, Moskovitz & tr4cCau}ey.

7. Ttre income and extrlenses from the Washington, D.C., office

were included in the partnership returns of the New York partnership.

8. Messrs. Graubard & l4oskovitz were admitted, to the District

of Columbia Bar in 1-963 and were members thereof during the years

in  i ssue.

9. Drring the years in issue, l{r. tlcCauley received substan-

tiall-y more tJ:an the guaranteed g25,o0o.oo per year from the New

York partnership. Ttre partnership returns of the New york partner-

ship of Graubard & tr4oskovitz for the years ending irune 30, Lg67,

.fune 30, 1968 and June 30, 1969 show distributive partnership shares

paid to petit ioner, A]-fred R. tttcCauley, in the amounts of $4Z,5OO.O0,

$47,500,00  and $50,  OO0.0O,  respec t ive ly .
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10. The petitioner did not file any New Yort< state personal

income tax returns for the years in issue. He contends that he

was a meniber of a Washington, D.C., partnership known as Graubard'

Moslcovitz & I4cCaul-ey and that the income received by him during

ttre years in issue Was earned outside tl1e State of New York'

l l . onNovembe t24 ,LTTA , the lncomeTaxBureau i ssuedaS ta te -

ment of Aud,it Ctranges against the petitioner for the years L963

through LgGg, imposing New York personaJ- income tax on the grounds

that the partnership income of a nonresident partner derived from

New York sources is subject to New York State income tax. Personal

incorne tax was imposed in the amount of $22,352.OO, plus penaLties

under section 6S5 (a) of the Tax Law totaLl- ing $4,256'00, penalt ies

under  sect ion o85 (a)  (1)  and (2)  to ta l l ing $L,544.54,  p lus in terest

o f  $7 ,526 .53  fo r  a  g rand  to ta l -  o f  $36 ,664 .38 .  Acco rd ingLY,  i t

issued a Notice of Deficiency therefor. On ApriJ- l-1, 1975, the

Income Tax Bureau issued a Statement of Audit Clrarges against the

petitioner for the year lg7o, imposing Personal income tax on the

grounds that partnership income of a nonresident Partner derived

from New York sources is subject to New York State income Lax'

Personal income tax for said year was imposed in the amount of

g6,e22.5}, p]-us a penalty under section 685 (a) (1) and (2) and inter-

es t  o f  $L ,44L .g7 ,  f o r  a  to ta l  o f  $1o ,264 .93 .  Acco rd ingLY,  i t  i ssued

a Notice of Deficiency therefor. ftre petitioner timely filed peti-

t ions with respect to the aforesaid deficiencies.
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L2. Oa his Federal income tax returns for the years 1963 and

L964,  the pet i t ioner  was ent i t led to  an exempt ion of  $3,600.00;  for

the years 1965 through 1969, he was entitled to an exemptiori of

;4 ,200.00 and to an exempt ion of  $4,375.OO for  L970.  Tt re pet i t ioner

itenrized deductions for the years L967 through 1970 as iirdicated on

his federal income tax returns for said years, which he substantiated

b1- copies thereof submitted to the Hearing Officer. The Income Tax

Bureau only allowed the petitioner the standard deduction for the

years in  issue.

13. TLre New York partnership and its suecessor partnership on

its New York State partnership returns did not allocate income and

e>lperlses, attributable to sourees outsj-de the State of New York.

14. The arrangement between petitioner and Graubard & Moskovitz

continued after the merger of the successor partnership.

15. Amounts in the bank account of the Washington, D.c., off ice,

in excess of the amount necessary for the operation and e>q>enses of

said off ice, were tfrom tinre to t ime) forwarded by the petit ioner to

the l{ew York parinership.

L6. The pertitioirer arrd Graubard and Moskovitz never executed

a writien partnership dgf€ern€Frtl nor was a written memoranclum con-

firmirrg said arrangement ever executed by I.Ir. $cCauley and l{essrs.

Graubard anci i"l,oskovitz.
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gNgt-Jjlo-EaL_IaE_

A. That ttre operation try the petitioner of ihe Flashingitor-r, D.C.,

office in the nanres of Graubard, l4oskovitz ar-r,1 l4cCauley did not con-

stitute a separate and :li.:idc:nendent pariiiersilip, separate and apart

from the lfew York partnership of Graubard ai:d I'IioskoviEz and its

successor partnership.

B. That the petit ioner was and sti l l  is a nonresident partner

of the New York partnership cf Graubard and MoskovLtz and its

successor partnership, operating a braneh off ice of said partnership

in  Washington,  D.C.

C. That the incone reseived by the petitioner, AIfreC R. IulcCau1ey,

fron Graubard & Moskovitz and its successor partnership during the

years j-n issue, constituteC a distr ibutive share cf income or gain

froin said partirership attributabl-e to New York sources withirr tire

intent and. meaning of sectiorr G37 of the Tax Law.

D- That the petitioner is entit,ied to the exemption an,:l

itemized d,ed,'uctiof,r repef,teC on his Federal- returi:s for the years

in issue; that the Income Tax Bureau is directeC to recoirtpute the

notices of deficiency al iowiirg petit ioi:er creCit for exenrptions and

deductions in acccr. lance with Finding of Fact n12n, supra.
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E. That the petition of Al_fre.C R. Lf,cCauley

extent indicate.S in ConclUsion of LaW ',D,,, supra,

as s'r giranted, is in al_I other respects denied.

DATED: Albany, tiiew yorP,

March 22,  L}TB

i-s granted to the

and that except

lc^*^_
\ ^

_V\.^i&,_
COMMISSIOi,ilER


