
STATE OF NEW YORK
STATE TAX COMI.{ISSION

'In the l" lat ter of  the Pet i t ion

o f
SAMUEL I. and BEATRICE C. GOLD

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le@9 22

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(QqDCI(ffiXD@ 1970

State of New York
County of Albany

John lluhn , being duly sworn, deposes and says thaE

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l : t t r  day ofSeptember ,  L978 r&he served the wtthin

Notice of Decision by (cert i f ied) mai l-  upon Sanuel I .  & Beatr ice C. Gold

M the pet l t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely seal-ed postpald wrapper addressed

as fol lows: Samuel I .  & Beatr ice C. Gold
926 East 23rd Street
Brookl1m, New York 11210

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper ln a

(post of f ice or off i -c ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addreasee ls the AQHPAOEOOtsEQOQ€(

Xfiqgfod petitioner herein and that the address set forth on said nrapper ls the

last knor^rn address of the pettt,ioner.

Sworn to before me this

13th day of September

rA-3 (2/76)

,  rg  78 .



STATE OF NEW YORK
STATE TAX COMMISSION

- In  the Mat ter  of  the Pet i t ion

o f
SAMUEL I. and BEATRICE C. GOLD

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  (X)  22
Tax Law for the Year(Xl)(fiXHlffilGffiS 1970

State of New York
County of Albany

John Huhn

Ehe is an employee of the

age, and that on the 13th

Notice of Decision

, being duly sworn, depoees and says that

Department of Taxat ion and Finance, over 18 years of

day of New York , 1978 , Xhe served the withtn

AFFIDAVIT OF MAILING

of the

by (cert l f ied) mal l  upon Robert  t r{ .  Taylor,  Esq.

the petlt,ioner ln the within proceeding,

securely sealed postpaid wrapper addressed

(representat ive of)

by enclosing a true copy thereof in a

as fol lows: Robert  ! t r .  Taylor,  Esq.
160 Broadwav
New York, New York 10038

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r i l rapper ls the

last known address of the (representat ive of the) petLt ioner.

Sworn to before me this

13th day of September ,  l -9 78.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

0cpcadrrr 13, l9?li

$asuel !. * Drs*t{c,c G. $cld
?!C fast ttr{ lrurrt
&c*,1;r1 ilrr .f,m,h lttl0

DNrr llr. 3 [rr. Ooldr

Please take notice of the brglrtot
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section$ GtO of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { Hmthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

ftOrrlrln't tu
hfilrt Otllarr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



S.TATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PeLit ion

o f

SAMUEL I. and BEATRICE C. GOLD

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L970.

DECISION

Pet i t i one rs ,  Samue l  I .  and  Bea t rLce  C .  Go ld ,  926  Eas t  23 rd

StreeL,  Brooklyn,  New York 11210,  f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income

tax under Art icle 22 of the Tax Law for the year L970 (Fi le No.

13834) .

A formal hearing was held before Harvey B. Baum, Hearing

Off icer ,  8 t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  o f ,  March L4,  Lg77 at  2 :45 P.M.

Pet i t ioners appeared by Rober t  Taylor ,  Esq.  The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (A l i za  Schwadron ,  Esq . ,  o f  counse l )

ISSTIES

I .  Whether  cer ta in  i tems of  capi ta l

pet i t ioners are i tems of  tax preference,

items to the Minimum Income Tax.

gain incurred by

thus subject ing said



-2 -

I I .  Wlrether said i tems of  capi ta l  gain were proper ly

assessable in the tax year in quest ion and, thus,  subject  to the

Minimum Income Tax which became effective on January 1, L970.

III. l fhether a portion of the income purportedly earned by a

partnership (of which petit ioner Samuel- I. Gold was a partner)

was earned outside New York State and, thus, not subject to New

York income tax.

FINDINGS OF FACT

1.  Pet i t ioners,  Samuel  I .  Gold and Beatr ice C.  Go1d,  t imely

fi led a New York State resident combined income tax return

(Fo rm IT -208 )  fo r  L97A.

2. The Income Tax Bureau issued a Statement of Audit

Changes to each petit ioner on l{ay 2I, L973 for 1970 in the sums of

$L54 .52  and  $5 ,455 .68 ,  r espec t i ve l y ,  p l us  i n t e res t .  Acco rd ing l y ,

i t  t imely  issued a Not ice of  Def ic iency therefor .

3 .  On August  16,  L973,  pet i t ioners,  Samuel  I .  and Beatr ice C.

Gold, t imely f i led a petit ion for redetermination of a deficiency

for  the taxable year  1970.

4. On his retur'r: I ,  peti t ioner Samuel I.  Gold indicated an

excess of net long-term capital gain from the partnership for the

f isca l  year  L969-L97A,  over  shor t - term capi ta l  loss amount ing

to  $383,900.00.

5. Pet i t ioner Samuel I .  Gold had al1owab1e expenses under

sec t ion  623(b)  amount ing  to  $3 ,436.00  fo r  L970,  ad jus ted  gross

income o f  $74,456.00 ,  a  tax  p re fe rence i tem o f  50% o f  excess  o f
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net  long- term capi ta l  ga in over  net  shor t - term capi ta l  loss

amoun t ing  to  $191 ,950 .00 ,  and  a  spec i f i c  deduc t i on  under  sec t i on

622(c )  as  a  mar r i ed - ind i v idua l - f i l i ng - j o in t l y  o f  $10 ,  000 .00 .

6. There is no proof in the record that any of the

partnership income attr ibutable to petit ioner for the taxable

year 1970 was earned from a source outside New York State.

Fur ther ,  &s a New York State res ident ,  pet i t ioner  Samuel  I .  Gold

is taxed on the entire amount of his distr ibutive share of the

par tnership income,  wherever  earned (Tax Law sect ion 612,  617(b)) .

CONCLUSIONS OF LAI,'I

A. That the entire partnership income reported for the

par tnership 's  f isca l  year  L969-L970 is  taxable income for  L970,

in  accordance wi th  sect ion 702 of  the In ternal  Rev.  Code,  which

states that  a  par tner 's  share of  the income is  fu l1y repor ted for

the taxable year in which the partnership year ends, regardl-ess of

when said income is actually received.

B.  That  s ince there is  no basis  in  the record for  a l lo-

cating the income earned outside New York State, i t  must be

held that al l  income earned by the partnership is attr ibutable to

New York sources and,  thus,  fu l1y taxable.

C.  That  pet i t ioner  Samuel  I .  Gold d id not  proper ly  compute

the amor:nt of Federal deductions properly deductible in arriving

at New York taxable income, inasmuch as certain al lowable expenses

deductible on the Federal return are attr ibutable to iLems of tax

preference under sectLon 622 of the Tax Law, thereby reducing the
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itemized deductions al lowable.in arriving at New York' taxable

income.  Pet i t ioners proper ly  appl ied the sect ion 023(a)  formula

and properly arrived at the section 615 (c) (4) modif ication sum,

which is not a deduction for New York income tax purposes. The

Income Tax Bureau's  ca lcu lat ions were in  a l l  respects  proper .

D.  That  pet i t ioner  Samuel  I .  Gold was proper ly  found to

have imposed upon him a minimum income tax pursuant to Tax Law

sect ion 601-a,  which was ef fect ive January 1,  1970 and which was

properly applicable to paftnership income earned by the end of

the par tnership year ,  regard less of  when received (See Conclus ion

of Law "A", supra). The Minimum Income Tax was proPerly applied

and assessed as the statutory percentage of the capital gain tax

p re fe rence  i t em  ($191 ,950 .00 ) ,  l ess  t he  spec i f i c  a11owab le

deduc t i on  o f  $10 ,000 ,  under  sec t i on  622 .  The  Income Tax  Bureau ' s

calcu lat ions in  th is  regard were ent i re ly  proper .

E.  That  the pet i t ion of  Samuel  I .  and Beatr ice C.  Gold is

in  a l l  respects  denied.

DATED: Albany, New York
September  13 ,  I97B

TATES
I
I

,l /,

TAX COIvIMISSION


