
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t . i t i on
:

o f
:

PHILIP GILLMAN AND FREDERICA GILLMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat lon or  a Refund
of Personal Income :
Taxes under Art ic le (x) 22 of  Lhe
Tax Law for the Year{€p<re<AEalo(D(a) 1968. :

S ta te  o f  New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

Xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  February ,  L9 78,  Xhe served the wi th in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Ph i l ip  A  Freder ica

c i l lman (xegsxeua:atf,re.xd) che petitioner in the r.rithin proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s : Mr.  & Mrs.  Phi l ip  Gi l lman
208 Nor th Street
Manhasset  Hi l ls ,  New York 11040

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  Ehe  S ta te  o f  New York .

That deponent further says that the said addressee is the eEpCIe6rEta,n*xx

x&>**)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the 6fXefe€g3**t4qpxgf11elg) perit ioner.

Sworn

6rh

be fo re  me  th i s

of Februarv

AFFIDAVIT OF MAILING

to

d a y ,  L9TA

rA-3  (2 /76 )



.STATE.OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

PHILIP GILL}IAN AND FREDERICA GILLIVIAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of  Personal  fncome :

AFFIDAVIT OF MAILING

Taxes under Art ic le ( t)  22 of  the
Tax Law for the YearQo|>oo<terascub(x) 1968.:

State of  New York
counry of Albany

,John Huhn ,  be ing duly sworn,  deposes and says that ,

l f te  is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  February ,  19 ' IB,  ldne served the wi th in

Not ice of  Decis ion by (cert i f ied) mai l  upon fsidore Feldman, CPA

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Is idore  Fe1dman,  CPA
l1B0 Avenue of the Americas
New York, New York 10036

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

6rh

t o

d a y

be fo re  me  th i s

of February

rA- 3 (2 /t  6)

,  1978



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX.APPEALS BUREAU

ALBANY, NEW YORK 12227

lSrurrtt 61 lf?C

rr. t ilr|" rhlriD eiltrln
tOT rorah ttffi.
t|rnhlrgtct fl,l!,rr Ilir tort 11040

Dmt na. & ffi. Olllntar

Please take notice of the mlttC
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ionp) fgO of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I nmtbr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

tar.il

cc: Pet i t ionerts Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PHILIP GILLMAN AND FREDERICA GILLMAN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1968

DECTSION

petit ioners, Phil ip Gil lman and Frederica Gil lman, residing at

208 North Street, Manhasset Hil ls, New York 11040, f i led a petit ion

for redetermination of a deficiency or for refund of personal in-

come tax under Art icle 22 of the Tax Law for the year 1968 (FiIe No.

00439 ) .

A smal1 claims hearing was held before Wil l iam Valcarcel, Hear-

ing Off icer, at the off ices of the State Tax Commission, TUo World

Trade Center, Neut York, New York, on September 23, 1976 aE 2245 P.M.

Tkre petitioners appeared by Isidore Feldman, CPA. lFhe Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (Louis  Senf t ,  Esq. ,  o f  counsel ) .

ISSUE

Whether a loss

tible as an ordinary

$49 ,775 .00  was  deduc -

1.  Pet i t ioners,  Phi l ip  Gi l lman and Freder ica Gi l lman,  f i led

a New York State income tax resident return for the year 1968, orl

wh ich  two  l osses  i n  t he  amoun ts  o f  $49 ,775 .OO and  $11 ,067 .00  were

reported. The Income Tax Bureau issued a Notice of Deficiency

sustained in the amount of

loss for  the year  1968.

FINDINGS OF FACT



-2

against  the pet i t ioners based on the d isa l lowance of  the two

losses .  Pe t i t i one rs  have  conceded  tha t  t he  $11 ,067 .00  l oss  was

properly disal lowed by the Income Tax Bureau.

2 .  Pe t i t i one r  Ph i l i p  G i l lman  g ran ted  Sp ie r  B ros . ,  I nc .

several short term loans during the years L966 and 1967.

Although mortgages were promised to the petit ioner in considera-

t ion for  the loans,  these mortgages were never  issued.

3.  Subsequent ly ,  a  corporate of f icer  and shareholder  of

Spier  Bros. ,  Inc.  was ind ic ted for  mortgage f raud,  and Spier

B ros . ,  I nc .  wen t  i n to  bank rup tcy .

4. The Income Tax Bureau conceded that petit ioner Phil ip

G i l lman  incu r red  a  l oss  o f  $49  ,775 .00  i n  1968  i n  connec t i on  w i th

unco l l ec t i b le  l oans  to  Sp ie r  B ros . ,  I nc .  wh ich  cons t i t u ted  a

non-business bad debt .

5.  A l though pet i t ioner 's  occupat ion was l is ted as that  o f

a sa lesman on h is  1968 New York return,  he asser ted that  he was

engaged in the business of making loans. However, his only

borrower was Spier  Bros. ,  Inc.  No ev idence was submit ted by

him to indicate that his services as a lender were available to

other  bus inesses or  ind iv iduals ,  oT that  th is  act iv i ty  const i -

tu ted h is  pr inc ipa l  occupat ion.

CONCLUSIONS OF LAW

A. That  pet i t ioner  Phi l ip  Gi l lman has fa i led to  susta in

the  bu rden  o f  p roo f  necessa ry  to  show tha t  t he  l oss  o f  $49 '775 .00

which he incurred in f958 in connection with uncollectible loans
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t o  Sp ie r  B ros . ,  I nc .  cons t i t u ted  a  bus iness  bad  deb t  (deduc t i b le

as an ordinary loss) within the meaning and intent of section 166

of the Internal Revenue Code.

B.  That  pet i t ioner  Phi t ip  Gi l lman reaLLzed a non-business

bad  deb t  o f  $49 ,7  75 .00  i n  L968 ,  wh i ch  i s  cons ide red  t o  be  a  l oss

f rom the sa le or  exchange of  a  shor t  term capi ta l  asset  in

accordance wi th  the meaning and inLent  of  sect ion 166(d)  of  the

Internal Revenue Code.

C.  That  the pet i t ion of  Phi l ip  Gi l lman and Freder ica

Gil lman is granted to the extent that the non-business bad debt

is  a l lowed as s  shor t  term capi ta l  loss,  for  which a deduct ion

aga ins t  an  o rd ina ry  l oss  i s  l im i ted  to  $1 ,000 .00  fo r  t he  yea r  1968 .

D. That the Income Tax Bureau is hereby directed to accord-

ing ly  modi fy  the Not ice of  Def ic iency issued January 18,  L97L,

and that ,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York

February 6,  L978

STATE TAX COMMISSION

I
/ \  t  €  r '  l

l/<"u- 6/ lt-LL, {
Y PRESIDENT I

4Z-=42
MWTSTONE'R_


