
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l la t ter  of  the Pet i t lon

o f

BAYARD G. GARDINEER, JR.

For a Redeterminat ion of a Def ic lency or
a Revislon of a Determinatl.on or a Refund
of Personal Ineome
Taxes under Art icle (g) 22

AFFIDAVIT OF MAILING

of the

by (certified) mail upon BaYard G.

Tax Lawrfor the Year($nx>Es*od<{$}
l_968

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

:ghe is an empLoyee of the Department of Taxatlon and Finance, over L8 years of

age, and that on the 1 day of September , L978 r:she served the wlthin

Notice of Decision
Gardineer, Jr.

(xqoeemoooi:rnof) the petltloner ln the within proceedlng,

by enclosing a true copy thereof in a securety sealed postpaid wrapper addressed

as fol tows: Bayard G. Gardineer,  Jr.
937 2nd. Street
Peekski l l ,  New York 10566

and by deposlting same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the sald addreasee is the (lryxreot:r]klsoe

xftohe) petitloner herein and that the address set forth on sald nrapper le the

last known address of the fuegrcoofiritt$Eog*xttle) petlttoner.

Sworn to before me thls

1 day of September , L978.

rA-3 (2/76)



STATE OF NEI^T YO.RK
STATE TAX COMMISSION

In the l lat ter of  the Pet i t ion

o f

BAYARD G. GARDINEER, ,fR.

For a Redeterminat ion of a Def ic iency or
a Revislon of a DeEerminatLon or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le(x)  22

by

a s

of the
Tax Law for the Year(o):r96<*g*ig6&)

1968

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1 day of Septenrber , L978 r )Ehe served the withln

Notice of Decision by (cert l f ied) mail uPon Frank II.  Blancato, Esq.

( representat ive of )  the pet l t ioner  ln  the wi th ln proceeding,

enclos lng a t rue copy thereof  ln  a securely  sealed postpaid l r repper addreseed

fol lows: Frank M. Blancato, Ese.
108 North Division St.
Peekski l l ,  NY 10566

and by deposlt ing same enclosed i-n a postpald properly addressed wrapper tn a

(post of f ice or off le lal  depository) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the sald addressee is the (repreeentative

of the) pet i t ioner herein and that the address set forth on sald r f , rapper ig the

last knor,rn address of the (representat ive of the) pet l tLoner.

Sworn to before me thls

1 day of September , 1979.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YoRK 12227

SrBtmb*r 1r 19?8

ttyfrd 6r €$6!.nrrr1 ff.
93? lnil Strtrt
Trrlr;h|,ll, Xril fUr|r 10966

Errr lE. €mdLnrerr

Please take notice of the UfC!$.On
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectionQ) 6eO of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax-Commission 
can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within { aOntlff
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

accordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

rv, frn
J

Plsqdrr
Eulnrvlehg ErtE
Enr!,nE o{lLccr

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Petit ion

o f

BAYARD G. GARDTNEER, JR.

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
1968 .

DECISION

Petit ioner, Bayard G. Gardineer, Jr.,  937 2nd Street, Peekskil l ,

New York 10566, f i led a petit ion for redetermination of a deficiency

or for refund of personal income tax under Art icle 22 of the Tax

Law for  the year  1968 (F i le  No.  L3947) .

A formal hearing was held before Julius E. Braun, Hearing

off icer, at the off ices of the State Tax Commission, T\l lo World

Trade Center ,  New York,  New York,  on August  26,  Lg77 at  3 :30 P.M.

Petit ioner appeared by Frank H. B1ancato, Esq. fhe Ineome Tax

Bureau appeared by Peter Crotty, Esq. (prancis Cosgrove, Esg. of

Counsel )  .

rSSUE

Whether petit ioner

York State withholding

1968 .

is l iable to a penaLty equal to unpaid New

taxes due from Sigmatech Corporation for

FINDINGS OF FACT

1. TLre Sigmatech Corporation fai led to pay over

income taxes withheld from the wages of i ts employees

the  amoun t  o f  $7 ,137 .3O

New

for

York State

1968 in



I
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2- on July 31, 1972, the rncome Tax Bureau issued a state-

ment  of  Def ic iency against  pet i t ioner ,  Bayard G.  Gard ineer ,  Jr . ,

equal to the amount of New York State withholding taxes due from

Sigmatech Corporation for 1968. TLre St,atement was issued on the

grrounds that petit ioner uras a person required to correct, truth-

ful ly account for and pay over said taxes and that he wil l ful ly

fai led to do so. AccordingLy, the rncome Tax Bureau issued a

Not ice of  Def ic iency agra inst  h im in  the amount  of  g7,137.30.

3.  Pet i t ioner ,  Bayard G.  Gard ineer ,  Jr . ,  was v ice-pres ident  o f

Sigmatech corporation when it  was formed in Lg66 and he continued.

in  that  o f f ice unt i l  the middle of  1968.  pet i t ioner  (as a s tock-

holder) and the other stockholders of sigmatech sold their interest

in said corporation to Guenther systems, rnc. on or about July 17,

1968- Guenther systems, rnc. f ired for bankruptcy in rg7]- peti-

t ioner was aware of the tax requirements of New york state, namely

that withholding taxes were being withheld, but that the sigmatech

Corporation fai led to remit said tax.

4' Petit ioner was authorized to sign both checks and loan

aqreements for sigmatech. He negotiated a roan to satisfy tax

debts and Federal taxes were paid. rtre money withherd from

Sigmatech's employees was used to run the businessr ?S rirrErs some

of the money that was borrowed. Petit ioner continued to work for

Guenther  Systems,  Tnc.  unt i l  the end of  L968.



t
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CONCLUSTONS OF I,AW

A- That petit ioner, Bayard G. Gardineer, Jr.,  was a person

required to col lect, truthful ly account for and pay over New york

State withholding taxes due from Sigmatech Corporation for the

per iod January L,  1968 to June 30,  t96B in  the amount  of  g3,75L.4O,

in accordance with the meaning and intent of section 685 (n) of

the Tax Law; that he wilI fuIIy fai led or eaused Sigmatech corpor-

aLion to  wi l l fu l ly  fa i l  to  co l lect ,  t ru thfu l ly  account  for  and

pay over New York state withholding taxes due for said period;

therefore, petit ioner is l iable for a penarty equal to the amount

of unpaid withholding tax due, within the meaning and intent of

sect ion 585 (g)  o f  the Tax Law.

B. Tlrat the petit ion of eayard c. Gardineer, Jr. is granted

to the extent of reducing the amount of the Notice of Deficiency

i ssued  Ju ry  3 r ,  1972  f rom gz , r37 .3o  to  $3 ,7s r .40 ,  bu t  t ha t ,  excep t

as so granted, the petit ion is in alr other respects denied.

DATED: Albany, New york ATE TAX COMMISSION

September  1 ,  1978

TSSTONER


