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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

GEORGE FORTUNATO
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Rev_ision of-a _Determinat ion or a Refund
^c Personal Income andur  Un incorpora ted  Bus iness
Taxes  under  A?t ic le  (s )  22  and 23  o f  the
Tax Law for the Year(s) Ou<gsrror{x)
1968 th rouqh L972

AFFIDAVIT OF I'IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, xhe served the within

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon George Fortunato

(repexeuoc*!(e<>c!f) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  George For tunato
2822 Br igham St ree t
Brooklyn, New York LL235

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the Sefreoertxbfue

E*>&) pet i t ioner herein and that the address sec forth on said s/rapper is the

last known address of the {oeryxersenxaxgr€xx8>tsts) petitioner.

Sworn to before me th is

13 th  day  o f  December  ,  L97&

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

GEORGE FORTUNATO
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of P_efsonal Income and
r,*"u"t''*&?rR,".11t8t"t55=4fi8=2s or rhe
Tax Law for the Year(s) oo<lxdo&(x)
1968 throush L972

AFFIDAVIT MAILINGOF

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 13th day of  December ,  L978,  *Lre served the wi th in

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon John R. Serpico

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy t ,hereof in a securely seal-ed postpaid wrapper addressed

a s  f o l l o w s :  J o h n  R .  S e r p i c o ,  E s e .
186 Joralemon Street
Brooklyn, New york I I2O1

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus t ,ody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  r r ' rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

13 th  day  o f  December  ,  LgTg

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Dcconbcr 13. L9?8

l{!, ccorgc Fsrtu$ato
2e22 lrtEhan Strcct
BroolcLynr ful lforlt 11235

Do*r !tr. Sortrrnator

Please take notice of the Dmlgfggt
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 69b And ?22 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nOntlfg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227 .  Said inquir ies wi l l  be
referred to the proper authority for reply.

. . .  
Sincerely,

F  , l

lrtdrarl tl.rctrnd.r
Sulrrrvt rtng lur
srartngr Off,lecr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

GEORGE FORTI]NATO

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of  the
Tax Law for the Years 1968 through L972

I .  Whether  pet i t ioner 's  income received as fees,

workmen's compensation representative, was subject to

porated business tax for  the years 1968 through L972.

Peti t ioner,  George Fortunato,  2822 Br igham Street,  Brooklyn,

New York L1235, fi led a petit ion for redeternination of a defi-

ciency or for refr-rrd of personal income and unincorporated business

taxes under Articles 22 and 23 of the Tax Law for the years 1958

through :rg72 (Fi le No. 00363).

A formal hearing was heLd before Edward L. Johnson, Hearing

Off icer,  Bt  the of f ices of  the State Tax Commission, Two World

Trade Center,  New York,  New York,  oo June 23, 1977 ax 2:45 P.M.

Pet i t ioner appeared by John R. Serpico,  Esq. The Income Tax

Bureau appeared by Peter Crot ty,  Esq. (Alexander Weiss,  Esq.,  of

corrnsel) .

ISSIIES

DECISION

asa

r:nincor-



I I .

to  f i le

through

1968
L969

L970

L97t
L972
TOTAL

$ 394.08
6 ,062.46

2 ,330 .69

$ 98.s2
t77 .37

L,L69 .47
2L .  5L

769  .69
532 .L5
709 .38

F37lE-r9

$ 116 .90
L ,434  .62

4Lt.69

188 .  61
L97  .64

$23Te-6
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trrlhether petit ioner had reasonable

r:nincorporated business tax returns

1972 .

cause for his failure

for the years 1968

FINDINGS OF FACT

1.  Pet i t ioner ,  George For tunato,  and h is  wi fe  t imel -y  f i led

New York State combined income tax returns as New York residents

for  each of  the years 1968 through L972.  He d id not  f i le  a

New York State unincorporated business tax return for any of

sa id  yea rs .

2.  On a l l  o f  the returns,  pet i t ioner ,  George ForLr :nato,

l is ted h is  occupat ion as being a compensat ion representat ive.

On the L972 income Lax return only, petit ioner l isted an employer

who paid h im wages of  $20,000.00 and who wi thheld Federa l  and

State income taxes.

3. On March 25, 1974 and on YIay 20, L974, the Income Tax

Bureau issued not ices of  def ic iency,  imposing unincorporated

bus iness  taxes  fo r  1968 ,  1969 ,  L970 ,  L97L  and  L972 .  Th i s  was

done on the gror:nd that the income received fron petit ioner's

activit ies as a compensation representative was subject to r:nin-

corporated business tax.  The not ice of  def ic iency del ineated

the amounts due as fol lows:

YEAR DEFICIENCY PENATTY INTEREST TOTAL

,  499  .03

609.  s0
8,843.92

3,533.58

2,2L9 .79
3 .  311.  58
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The deficiencies incl-uded additional personal ipcome taxes

assessed fo r  L969 and 1970.

Pena l - t ies  r^7ere  assessed under  sec t ions  685(a) ,  685(a)  (1 )

and 685 (a) (2) of the Tax Law for failure to fi le unincorporated

business tax reLurns and for failure to pay the tax required

to be shown due on the unincorporated business tax returns for

the years in question. A penalty for negligence in connection

with the def ic iencies of  personal  income tax rdas also assessed

under sect ion 685(b) of  the Tax Law.

3. Pet i t ioner,  George Fortunato,  t imely f i led a pet i t ion

for redetermination of the deficiencies, requesting a formal

hearing on the issue

tax.

4 .  Pe t i t i one r ,

at the hearing. His

into evidence of the

in which petit ioner

and had not obtained

of  h igher  learn ing.

of his l iabi l i ty  for  unincorporated business

George Fortunato, did not appear personally

at torney d id not  ob ject  to  the admiss ion

reporL of  a  conference dated October  26,  L973,

had stated that  he held no co lLege degrees

an education at an accredited insti tut ion

5. Pet i t ioner,  George Fortunato,  represents c la imants

for compensation before the Office of t i lorkers' Compensation

Programs (OWCP) of the United States Department of Labor. The

OI, ICP was establ ished under author i ty of  5 U.S.C. 8145,8L49;

Secretary of  Labor 's Order No. L3-7L, 36 FR 8155; and amended
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by Eurployment Standards Order No. 2-74, 39 FR 34722.. .  Represen-

tation of claimants before OWCP is now governed by 20 CFR,

sections L0.I42 and 10.143. Any claimant may appoint an indi-

vidual to represent his or her interest in any proceeding for

determination of a compensation claim, so long as it is done in

writ ing or on the hearing record. Other than an admitted

at to rney  in  good s tand ing ,  sec t ion  10 .143 s ta tes :

"Other person. Any other person with the approval
of the Office may be appointed as a representative
so long as that person is not, pursuant to any
provision of law, prohibited from acting as a
representat ive.  "

6.  Pet i t ioner,  George Fortunato,  produced no proof that

he is l icensed to pract ice law, or that  he has a l icense to

practice before the OWCP as a compensation representative.

7.  The f ie ld of  act iv i ty which pet i t ioner,  George Fortunato,

earned fees as a claims' representative is within the special-

ized branch of the law generally referred to as "workers'

compensation" and has its own particuLarLzed principl-es which

have general applicabil ity to workers' compensation statutes

(Sta te  and Federa l )  20  CFR,  sec t ion  10 .150(a) .

8. Neither preliminary professional- education, nor

long-term training nor demonstrated skil l  was pre-requisite

to the engagement of applicant, George Fortunato, in his repre-

sentation of claimants for workers' compensation. SpeciaLized

knowledge of the principles and application of workers'
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compensation statutes have been 
"acquired 

by petit ioner, George

Fortr:nato, and he has developed skil ls which he uses in his

representation (for fees) of compensation claimants before the

OWCP. These fees represented more Ehan 80% of his total income.

capital was not a factor in the production of that income.

9. Pet i t ioner,  George Fortunato,  re l ied on the advice

of Mi l ton B. Finger,  a cert i f ied publ ic accountant who prepared

pet i t ioner 's Federal  and state income tax returns.  Pet i t ioner

followed that advice in fail ing to fi le unincorporated business

tax returns from L968 through \972.

10. The additional- New York State income tax assessed for

L969 and 1970 was not contested.

CONCLUSIONS OF LAW

A. That the act iv i t ies of  pet i t ioner,  George Fortunato,

as a representative of claimants for workers' compensation

before the Office of trIorkers' compensation Programs of the

U. S. Department of  Labor,  a l though benef i t ing f rom pet i t ioner 's

specialized study and knowledge in dealing with complex problems

in compensat ion,  d id not const i tute the pract ice of  a profession

exempt from the imposition of unincorporated business tax, in

accordance with the meaning and intent of section 703(c) of

the Tax Law.

tr{hile the factors for determining a

set for th in Matter of  Rosenbh:m v.  State

profess ional exemption

Tax  Conmiss ion ,  44  A .D .
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2d 69 ,  353 N.Y.S.  2d  544,  *o .L .  fo r  l -v .  to  appea l ,den ied ,

2d  51 ,8 ,  359  N.Y .S .  2d  1025 ,  3L6  N.E .  2d  883  a re  no t  the

test for applying the professional exemption, the court

Lhe governing rule as follows:

34  N.Y .

excl"usive

s ta ted

"In construing a taxing statute in order to deter:urine the
scope of  a statutor i l -y prescr ibed exemption, however,
the rule is that the exemptions are to be strictly con-
strued and that if any ambiguity or uncertainty exists
it is to be resolved in favor of the sovereign and
Qgainst  exemption. Matter of  Aldr ich v.  Murphv, 42 A.D.
zd, ses,  34 rrr .Y.  2d,3-

B. That  the act iv i t ies of  pet i t ioner ,  George For tunato,

as a compensation claimant's representative during the years

1968 through 1972 constituted the carrying on of an unincor-

porated business. The income therefrom was subject to unincor-

porated business tax, in accordance with the meaning and intent

of  sect ion 7O3 of  the Tax Law.

C.  That  the pet i t ioner ,  George For tunato,  had reasonable

cause for his fai lure to f i le unincorporated business tax

returns from 1968 through L972; therefore, the penalt ies

assessed  pu rsuan t  t o  sec t i ons  685 (a ) ,  685 (a )  (1 )  and  685 (a )  (2 )

of the Tax Law are waived. There is nothing in the record to

indicate that the deficiency in income tax payments was

negl igent .  Pet i t ioner  re l ied on h is  tax adv isor .  The penal ty

under  sect ion 685(b)  is  waived.

D. That the pet i t ion of  George Fortunato is granted to
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the extent of  cancel l ing al l -  penal t ies assessed.pursgant to

sect ions 685 of  the Tax Law for the years 1968 through 1972;

that the Income Tax Bureau is hereby directed to modify the

not ices of  def ic iency dated March 25, L974 and May 20, L974

and that,  except as so granted, the pet i t ion is in al l  other

respects denied.

DATED: Albany, New York

^  - ^ - n
uecemDer I3,  I9[6

STATE TAX COMMISSION

t /

/

CoMMISSTOMR (/


