
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

DAVID DAVIS
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for rhe year(s|>oo<*sxis&(s) L97L.

Sta te  o f  New York
County of Albany

ilohn Huhn

ldre is an employee of the

age, and that on t t rc22nd

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

by (cert i f ied) mai l  upon David Davis

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  v r rapper  addressed

AFFIDAVIT OF MAILING

day of March ,  19 '78 ,  xhe  served the  w i th in

(rcpxxxancaxl$'e(xf)

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Mr .  Dav id  Dav i s

Forest  Lane
Crompond, New York 10517

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  PosEa l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (lfupoesufe*re

Drft>d[t)  pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the @gresemrxu<Dnxxo6<>tcax) petitioner.

Srnrorn

22nd

be fo re  me  th i s

of  March

o

a y

t

d

rA -3  (2 /76 )

1978



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DAVID DAVIS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the YearS|>tx><8e$$6lltsi 1971.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

stre is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  22ndday  o f  March  ,  L9  7g r ;he  se rved  the  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Irving Klein

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  I r v i ng  K le in ,  CpA
150 Nassau Street
New York, New york 10038

and by deposi t ing same enclosed in  a postpald proper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  Lhe s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set,  forth on said \^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn

22nd

E O be fo re

o f

me this

March

rA-3  (2 /76 )

,  L9TB



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALE BUREAU

ALBANY,. NE\& YORK I2227

tlarcdlr tl, 1978

!lr. Davl.d Davtr
torort lrrtrr
ersworilr frrrtr York X0$tr?

I

fl|rtr !.ttr. Dcv|'fl

Please take notice of the SnClIlI$
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section@) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I r€ntlrr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Sorqilt
f,;ertng

ty
Itlrnnlnrr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

Tn the Matter of the Petit ion :

o f :

DAVID DAVIS : DECISION

for Redetermination of a Deficiency or :

for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Year :

L97L

Pet i t ioner ,  David Davis ,  Forest  Lane,  Crompond,  New York lo5 l7 '

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of personal income tax under Art icle 22 of the Tax Law for the year

L97L  ( r i l e  ro .  L2573) .

A smal l  c la ims hear ing was held before Joseph Mi lack,  Hear ing

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  I \a to wor ld

Trade center ,  New York,  New York,  or  February 28,  L977 at  2245 P'M'

Petit ioner appeared by Irving Klein. The Ineome Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  (A l i za  Sehwadron ,  EsQ. ,  o f  counse l ) .

ISSUE

Whether  pet i t ioner  is  ent i t led to  deduct ions c la imed on h is

LgTl New york State income tax return for employee business ex-

penses and miscel laneous i temized deduct ions.
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FTNDINGS OF FACT

1.  Pet i t ioner ,  David Davis ,  t imely  f i led a I97L separate

New York State resident return on combined form IT-208.

2 .  Based  on  a  subs tan t i a t i on  aud i t  o f  pe t i t i one r ' s  l 97L

return, the Ineome Tax Bureau issued a Statement of Audit Changes,

d isa l lowing miscel laneous deduct ions on the grounds that  they were

not  substant ia ted by pet i t ioner .  Said Statement  a lso d isa l lowed

employee business expenses claimed by him, on the grounds that he

was not  an outs ide sa lesman.  TLre Statement  ref lected adjusted

contribuLions claimed on the return, ds weII as a 20% capi-tal gain

modi f icat ion pursuant  to  sect ion 6L2(b)  ( f f  )  o f  the Tax Law.  Pet i -

t ioner  d id  not  contest  these adjustments.  In  accordance wi th  the

Statement  of  Audi t  Changes,  a  Not ice of  Def ic iency was issued on

March  31 ,  L975 .

3.  Pet i t ioner  was employed as a furn i ture sa lesman by Macy 's

Department Store, Herald Square, New York, New Yorkr drrd was paid

a s t ra ight  commiss ion based on a percentage of  sa les.  Mr.  Davis

v is i ted customers '  homes to g ive ass is tance in  the se lect ion of  the

furniture and interior design of rooms. He contended that in ren-

der ing these serv ices,  he incurred e>ryenses of  $4,568.50.  ILre

a fo resa id  amoun t  i nc luded  au tomob i l e  expenses  o f  $2 ,L74 .OO,  as  we l l

as deduct ions for  enter ta inment ,  g i f ts ,  te lephone,  C}r r is tmas card,s ,

pos tage  and  pe r iod i ca l s  t o ta l i ng  $2 ,394 .50 .  S ince  Macy ' s  d id  no t

requi re these serv ices,  they d id not  re imburse pet i t ioner  for  h is

expenses.
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4- Mr- Davis maintained that although the aforementioned

serv ices were not  requi red by h is  employer ,  h is  commiss ions would

have been less than the amount reported had he not performed them.

5.  Pet i t ioner  submit ted copies of  cancel led checks and re-

ceipts, letters from customers and schedules in an attempt to sub-

stant ia te the employee busj -ness expenses and miscel laneous j - temized

deduc t i ons  a t  i ssue .

CONCLUSIONS OF I,AW

A'  Tha t  t he  na tu re  o f  pe t i t i one r ' s  ac t i v i t i es  on  beha l f  o f  h i s

employer htere such that he cannot be considered an outside salesman

wi th in  the meaning and in tent  o f  sect ion 62 (2)  (D)  of  the Tnternal

Revenue Code.  Therefore,  on ly  the por t ion of  employee business

expenses that constituted transportation expenses may be considered

in arr iv ing at  ad justed gross income.  T lee other  employee business

expenses may be considered as miscel laneous deduct ions in  ar r iv ing

at  taxable income.

B'  That  pet i t ioner  has not  susta ined the burden of  proof  re-

qui red to  suppor t  automobi le  expense deduct ions of  $2,L74.oo,  or

the other  employee*rerated expenses of  g2,3g4.50,  wi th in  the mean-

ing and in tent  o f  sect ion 689 (e)  o f  the Tax Law.  Thereforer  Do

deduct ions are a l lowed for  the c la imed emproyee-rerated expenses.
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C. That petit ioner submitted suff icient documentation to

suppor t  a  miscel laneous deduct ion of  $85.00,  but  has not  susta ined

the burden of proof required to support the balance of miscellaneous

deduct ions e la imed wi th in  the meaning and in tent  o f  sect ion 099 (e)

of  the Tax Law.  T ' leerefore only  a miscel laneous deduct ion of  $85.00

i s  a l l owed .

D.  That  the modi f icat ion made pursuant  to  sect ion 612 (b)  (11)

the Tax Law is  incorrect ,  s ince the aforesaid sect ion per ta ins

taxable years beginning on or  a f ter  January I ,  1972.

E. Ttrat the fncome Tax Bureau is directed to modify the

Not ice of  Def ic iency issued March 31,  L975 in  order  to  a l low a

miscel laneous deduct ion as prov ided in  Conclus ion of  Law "C,  "  above,

and to e l iminate the modi f icat ion made pursuant  to  sect ion 6L2(b)  (11)

of the Tax Law; that the petit ion of David Davis is otherwise denied

and the Not ice of  Def ic iency,  except  as modi f ied,  is  susta ined,

together with such addit ional interest as may be lawfu1ly owing.

DATED: Albany, New York
March  22 ,  L97B


