
STATE OF NEW YORK,
STATE TAX COMMISSION

In  the lu lat ter  of  the Pet i t ion

o f

RICHARD C. COLTON and IIOWELL L. COLTON

For  a  Rede te rm ina t . i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  (s )  22

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s) Ex3Ex*d{st
1968 and 1969

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

the is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 3rd day of May ,  L9/8 ,  :€he served the wi th in

Notice of Decision by (cert i f ied) mai l  uponRichard C. Colton & I lowel l  L.

Colton W the pet i t ioner in the within proceeding'

by enclos ing a Erue copy thereof  in  a securel -y  sealed postpaid wrapper addressed

as fo l lows:  Richard C.  Col ton & I lowel l  T, .  Col ton
801 Harbor Island
Clearwater  Beach,  F lor ida 33515

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  PosEa l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e @

dOOO{f€p(  pet i t ioner  here in and that  the address set  for th on said l t rapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn to before me this

3rd day of May ,  L978.

rA- 3 (2 /7 6)



STATE OF NEW YORK,
STATE TAX COMMISSION

In  the Mat ter

RICHARD C. COLTON

of  t he  Pe t i t i on

o f
and }IOWELL L. COLTON AFFIDAVIT OF },IAILING

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income

Taxes under  Ar t i c le  (s )  22 of  the

fa5- Law -fo-r^ -t^he Year(s) rsTxAEE{s$(s}
1968 and 1969

Sta te  o f  New York
County of Albany

John Huhn

stre is an employee of the

age, and that on the 3rd

Notice of Decision

(representat ive

by  enc los ing  a  t rue  copy  thereo f

as fol lows: Alan K. Greene
c/o Price Waterhouse & Co.
60 Broad Street
New York, NY 10004

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said htraPper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

,  being duly sworn, deposes and says that

Department of Taxat ion and Financer over 18 years of

day of May ,  L97B r:€he served the within

by (certified) mail upon Alan K. Greerre

of) the pet i t ioner in Lhe within proceeding,

in  a  secure ly  sea led  posLpa id  wrapper  addressed

Sworn

3rd

be fo re  me  th i s

of May

E O
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J A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

llry t, f37E

q'd Mll, L. Coltol

Flortdr ttSlt

Xi.abrrd G. Ooltm
ffll f,retor fuLmd
Gl.rennt* luoh.

Goutlml

Please take notice of the D6$IOX
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(g) 6gq of the Tax Law, any
proceeding in court to review an 

-adverse 
decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * Uthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Dlrrlctor

Petitioner's Representative

Taxing Bureauts Representat ive
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  Lhe Pet i t ion

o f

RICHARD C. COLTON and HOWELL L. COLTON

for  Redeterminat ion of  a  Def ic iency or  for
Refund of Personal Income Taxes under
Ar t ie le  22 of  the Tax Law for  the Years
1968  and  1969 .

DECISION

Pet i t i one rs ,  R i cha rd  C .  Co l ton  and  Howe l l  L .  Co l ton ,  res id ing

a t  801  Harbo r  I s l and ,  C lea rwa te r  Beach ,  F lo r i da  33515 ,  f i l ed  a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund of

personal income taxes under Art icle 22 of the Tax Law for the

years  1968  and  1969  (F i l e  No .  00275)  .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Officer , 8t the off ices of the State Tax Commission, T\,tro World

T rade  Cen te r ,  New York ,  New York  on  SePtember  L4 ,  L976  a t  1 :15  P .M.

'Pe t i t i one rs  appeared  by  A lan  K .  Green ,  C .P .A .  ,  o f  P r i ce  Wate rhouse

& Co.  The Income Tax Bureau appeared by Peter  Crot ty ,  EsQ.,

(A rno ld  Dorman ,  Esg . ,  o f  counse l ) .

ISSUE

Whether  pet i t ioners

were resident individuals

' and  1969 .

Richard C.  Col ton

of  New York State

and Howel l  L .  Col ton

for  the years 1968
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FINDINGS OF FACT

l .  On January 28,  L974,  the Income Tax Bureau issued state-

ments of  audi t  changes against  pet i t ioners,  Richard C.  Col ton and

Howel l  L .  Col ton,  imposing addi t ional  New York State personal

income tax for the years 1968 and L969 on the ground that the

pet i t ioners d id not  lose the i r  s ta tus as New York res idents,

Accord ingly ,  the Income Tax Bureau issued not ices of  def ic iency

in  t he  amoun t  o f  $ f19 ,693 .08  f o r  1968 ,  and  $14 ,958 .92  f o r  L969 .

2 .  I n  t he  l as t  qua r te r  o f  L967  pe t i t i one r ,  R i cha rd  C .  Co l ton ,

who was a d i rector  and v ice pres ident  o f  the Lykes Bros.  Steamship

Co. ,  Inc.  was requi red by them to wosk in  New Or leans.  He commenced

work on January 2,  1968.  His  exper t ise was in  the t ranspor tat ion

field and he was sent there to develop a promotion Program. The

company paid for  moving the pet i t ioners '  personal  and household

ef fects  f rom New York.  The records of  a  New Or leans realEor ,

Ernest  A.  Carrere 's  Sons ind icated that  the pet i . t ioners leased

and res ided at  the Caro l  Apar tment ,  Apt .  LZH, 2LOO St .  Char les

Avenue, New Orleans, Louisiana 70L40, from January 1, L968 to

July  l ,  L969,  and that  they at tempted to  purchase a home there.

3 .  On  December  26 ,  L967 ,  pe t i t i one rs ,  R i cha rd  C .  Co l ton  and

Howel l  L .  Col ton advised the U.S.  Treasury Depar tment  of  the i r

t ransfer  to  the New Or leans jur isd ic t ion and c i ted the i r  new address

ef fect ive January L,  1968 as being in  New Or leans,  Louis iana.

Richard C.  Col ton then res igned as mayor  of  Pelham, New York.
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poor economic cl imate for the sale of their

petit ioners boarded up the home which they owned

at 25L Loring Avenue, Pelham, New York and put i t  under police

security. They moved their furniture and personal effects to

thei r  new res idence in  Louis iana.  Richard C.  Col ton obta ined a

Lou is iana  d r i ve r ' s  l i cense  and  ca r  reg i s t ra t i on .  He  a l so  reg i s te red

to vote and then d id so in  Louis iana.  The pet i t ioners jo ined the

Cactus Club, Bfl expensive club associated with the Mardi Gras in

New Or leans.

4 .  Pe t i t i one r ,  Howe l l  L .  Co l ton ,  became i l l  soon  a f te r  he r

husband's transfer to New Orleans and came under the care of a

physic ian there f rom March 7,  f968 to  NIay 2L,  L969.  She received

treatment twice weekly. Her i l lness forced the petit ioners to

remove themselves from Louisiana and return to New York. On July l ,

L969 Richard C.  Col ton res igned h is  pos i t ion wi th  Lykes Bros.

Steamship Co. ,  Inc.  and took a new job wi th  another  f i rm in  New

York. The petit ioners moved back to their New York residence.

Howel l  L .  Col ton,  cont inued to have t reatment  at  the Inst i tu te of

the Living in HarLford, Connecticut and eventually recovered. They

sold their original New York home in October L969 and bought a

smal ler  one.

5 .  Pe t i t i one rs ,  R i cha rd  C .  Co l ton  and  Howe l l  L .  Co l ton  f i l ed

State of  Louis  i ,ana personal  income tax returns for  a l l  o f  1968 and

for  the per iod January 1,  L969 to June 30,  L969.  They f i led New York

State personal income tax returns for the period July 1, L969 to

December 31,  L969

the

the
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6. Pet i t ioners,  Richard C. Col ton and Howel l  L.  Col ton,

relied on the advice of their accountants and cooperated rnrith the

Income Tax Bureau.

CONCLUSIONS OF I,AW

A. That any person domici led in New York is a resident for

income tax purposes for a specif ic taxable year, unless for that

year he satisf ies al l  three of the fol lowing requirementst (1)

he maintains no pernanent place of abode in this State during such

year, (2) he maintains a pennanent place of abode elsewhere during

the entire year, and (3) he spends in the aggregate not more than

30  days  o f  t he  taxab le  yea r  i n  t h i s  S ta te .  (20  NYCRR L02 .2 (b> )

B. That domici le, in general, is defined as the place an

individual intends to be his pel:rnanent home, as well as the place

to lrhich he intends to returrr whenever he may be absent. (20 NYCRR

L02 .2 (d ) )

C. That petit ioners, Richard C. Colton and l lowell L. Colton,

were domici l iaries of New York State for the years 1968 and 1969.

D. That since petit ioners, Richard C. Colton and l lowetl L.

Colton, were domici l iaries of New York during 1968 and 1969 and

maintained a permanent abode in the State, they were, therefore,

resident individuals in accordance with the meaning and intent of

sect ion 605(a)  (1)  o f  the Tax Law and 20 NYCRR L02"2(b) .
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E. Ttr-at the petit ion of Richard C. Colton and l lowell L.

Colton is granted to the exEent that the penalt ies imposed pursuant

to section 685 (a) of the Tax Law are cancelled; thaE the Income Tax

Bureau is hereby directed to modify the Notice of Deficiency issuec

January 28,  L974,  and that ,  except  as so granted,  the pet i t ion is

in al l  other respects denied-

DATED: Albany, New York
May 3 ,  L97B

STATE TAX COMMISSION

\ ^
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