
STAT; oF NEW Y'RK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

NORMAN AND LYNNE CLOUTIER
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
ofPersonal Income & Unincorporated
Taxes under  Ar t ic le(s)  22 & 23 of  the
Tax Law for the Year(s) qE11*XX!96ftX
L967 ,  1968 .  1969 .  L970  &  1971 .

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l 3 thday  o fDecember  ,  1978 ,  she  se rved  the  w i th in

Notice of Decision by (cert i f ied) mai l  upon Norman and Lynne

Clout ier f!{gegXXQQOg*XXq(xfX t-he petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  seaLed postpaid wrapper addressed

as fol lows: Norman and Lynne Cloutier
15 Wayside Place
Montc la i r ,  New Jersey 07042

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

t .he  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the)(lgXXrcOq4XXfOfX

XfiXt*XX pet i t ioner herein and that the address set forth on said h'rapper is rhe

last knoron address of the (OgXXggeg{XXteEX1q*1sX* petitioner.

Sworn

13rh

t o

d a y

be fo re  me  th i s

of  December ,  I97&
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NTEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Dsccmbsr 13, 1978

lro!:nan anC Lynne Cloutter
15 t{ayclde Place
lbntclal,r, t{ew Jersey 070{2

Deatr !lr. & !tr$. Cloutlerl

Please take not ice  ̂ of  the Decleion
of the State Tax Commission- endlos'ed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 & 7ZZ of the Tax Law, any
proceeding in court to review an-a-dvdrstiGcision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rnonthg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,
--*'o"\

(  . , J  , ' o '  , ' " ' .  
' '

) r " -  .  .  
' '  ' - .  i . - -  - "  - '  i

, t '  , 'n!-"Jo".ph gn:gr.'6tt/
HearLng Examiner

FutrtiF.d.s Fnhair

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

NORMAN and LYNNE CLOUTIER

for Redetermination of a Deficiency
or for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Years 1967 ,  1968 |  1969,  I97 0 and
L97L .

DECISION

Pet i t ioners,  Norman and Lynne Clout ier ,  15 Wayside Place,

Montc la i r ,  New Jersey 07042,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the years

L957  th rough  L97L  (F i l e  No .  13119) .

A small claims hearing was held before Harry l luebsch, Hearing

Officer, dt the off ices of the State Tax Commission, Two World Trade

Center ,  New York,  New Yorkr  or r  January 10,  1978 at  10:45 A.M.  Pet i -

t ioner Norman Cloutier appeared pro se and for his wife, petit ioner

Lynne Cloutier. The Income Tax Bureau appeared by Peter Crotty, Esg.

(F rank  Lev i t t ,  Esq .  ,  o f  counse l ) .

ISSUES

I .  Whether  pet i t ioner  Norman Clout ier rs  act iv i t ies f rom 1967

through L971- constituted the carrying on of an unincorporated business,

within the meaning and intent of section 703 (a) of the Tax Law.
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II.  Whether the activit ies of petit ioner during said years

constituted the practice of a profession within the meaning and

intent  o f  sect ion 703 (c)  o f  the Tax Law.

I I I .  Whe the r  pena l t i es  imposed  pu rsuan t  t o  sec t i ons  685 (a ) ,

685 (a)  (1)  and 085 (a)  (2)  o f  the Tax Law were proper ly  asser ted

against  pet i t ioners.

FINDINGS OF FACT

1.  Pet i t ioners,  Norman and Lynne Clout ier ,  t imely  f i led

New York State nonresident personal income tax returns for L967

through L97I. Unincorporated business tax returns were not f i l -ed

by pet i t ioners for  sa id.  years.

2. The Income Tax Bureau contended that the activit ies of

pet i t ioner  Norman Clout ier  dur ing L967 ,  1968,  L969 and L97L const i -

tuted the carrying on of an unincorporated business. On February 25,

L974,  i t  issued a Not ice of  Def ic iency,  asser t ing personal  income

and  un inco rpo ra ted  bus iness  t axes  o f  $3 ,236 .79  and  $1 ,825 .47 ,

respec t i ve l y ,  p lus  pena l t y  o f  $618 .65  and  i n te res t  o f  $962 .69  fo r

a  to ta l  o f  $6 ,643 .60 .  Un inco rpo ra ted  bus iness  tax  fo r  1970  i s  no t

at  issue.  The other  ad justments made to pet i t ioner  Norman Clout ier 's

personal income tax returns and the al location of business income

are  no t  a t  i ssue .

3. Petit ioner Norman Cloutier graduated from Boston University

with a Bachelor of Fine Arts degree and with a major in interior

design. He worked for two design companies and then started his own
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business in  New York in  L967.  His  work involved of f ice p lanning

and design. The services he performed for cl ients included the

fo l lowing:  examin ing and negot ia t ing leases;  prepar ing feas ib i l i ty

s tudies and evaluat ing bui ld ing locat ions and of f ice space;  speci fy ing

inter ior  bu i ld ing mater ia ls ,  des igning and deta i l ing in ter ior  o f f ice

space; coordinating building trades for the purpose of expedit ing

work to meet a predetermined lease date; selecting l ighting, wal1

finishes, part i t ioning and furnishings and also moving the cl ient

in to h is  new of f ice.

4. Petit ioner Norman Cloutier was retained by commercial

cl ients and was compensated on an hourly basis or on a fee arrange-

ment. At t imes petit ioner uti l ized the services of engineers'

architects and consultants to handle matters such as air condit ioning'

acoust ics,  safety  and st ructure.

5. Petit ioner Norman Cloutier was advised by his accountant that

he was engaged in the practice of a profession and, therefore' was not

subject to unincorporated business tax.

CONCLUSIONS OF LAW

A. That petit ioner Norman Cloutier was engaged in the carrying

on of an unincorporated business, in accordance with the meaning and

intent  o f  sect ion 703 (a)  o f  the Tax Law.  His  act iv i t ies d id  not

constitute the practice of a profession within the meaning and intent

of  sect ion 703 (c)  o f  the Tax Law.
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B. That petit ioner Norman Cloutier acted in good faith;

therefore, the penalt ies asserted against him pursuant to sections

685  (a )  and  685  (a )  (1 )  and  685  (a )  (2 )  o f  t he  Tax  Law a re  cance l l ed .

C. That the petit ion of Norman and Lynne Cloutier is granted

to the extent that the penalt ies imposed pursuant to section 685 (a)

of the Tax Law are cancelled; that the Income Tax Bureau is hereby

di rected to  so modi fy  the Not ice of  Def ic iency issued February 25,

7974 and that ,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respects  denied.

DATED: Albany, New York

December 13, I97B

STATE TAX COMMISSION

\

WLUU*., \C".^^^-,
COMMISSIONER

PRESIDENT

SSIONER


