
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FMI{KLIN P. CLAYTON, JR.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under Art ic le{3$ 22 of  the
Tax Law for the Year(s)><xorftxtodft)<xx
1972 and L973.

State of  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

)9he is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  20  day  o f  September  ,1978,  d l re  served the  w iEh in

not ice  o f  dec is ion  by  (cer t i f ied)  ma i l  upon Frank l in  P .  C lay ton ,  J f .

:(repaexEmO**rer:d* the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Frank l in  P .  C lay ton ,  J r .
144 Dodd Street
East Orange, New Jersey 070L7

and  by  depos i t . i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  \ ^ r rappe r

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody

the  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the QtttsI&l6lifQfire$95

:rom<XfuxX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the >{1xfreeq*xXixxxxfuffixx petitioner.

Sworn to before me th is

20 day of  September ,  I97g

AFFIDAVIT OF I',IAILING

i n a

o f

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Srptmbrr lS, 19tB

trmn&I|.n P. Cleyton, Jr.
144 Dodd 8?rrrt
Ecrt Orea;t, l$rr Jcrrcy 01011

Dlrr l{r. Gl*ttanr

please take notice or tneDlclrloa
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant t"  ." . , i " ' " i$ 

' -%90^ 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in,  the Supreme
Court of the State of New York, Albany County, within 4 llontht
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

IJOSIPI CflllrHrrr
EEAIIft ll$trilEB

Taxing Bureau's Representat ive

rA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FRANKLIN P. CLAYTON, JR.

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under
Article 22 of the Tax Law for the
Years 1972 and 1973.

DECISION

Peti t ioner,  Frankl in P. Clayton, Jr. ,  144 Dodd Street,  East Orange, New

Jersey O7Ol7, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Article 22 of the Tax Law for the years L972 and 1973

( F i l e  N o .  I I 7 2 2 ) .

A smal1 claims hearing was held before Harry Huebsch, Hearing Officer, at the

offices of the State 1r3 gemmission, T\uo World Trade Center, New York, New York,

on October 20, L977 at 9:15 A.M. Pet i t ioner appeared pro se. The Income Tax

Bureau appeared by Peter Crotty,  Esq. (Abraham Schwartz,  Esq.,  of  counsel) .

ISSUES

I. Whether petitionerts salary income derived from Federal Government enploy-

ment at a building owned by the Federal government and located in New York State

was subject to New York State personal income tax.

I1. WheLher the imposition of New York State personal income tax on petitioner

was in violat ion of the United States Const i tut ion.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Frankl in  P.  Clayton,  Jr . ,  t i rnely  f i led New York State personal-

income non-resident tax returns for 1972 and 1973. He did not include wage in-

come as New York source income for said years and requested a refund of all New

York State taxes withheld from his wages.

2. The Income Tax Bureau contended that the wage income was derived from

services performed within New York State and was, therefore, subject to New York

State personal income tax. It issued a Statement of Refund Adjustment for each

of said years in which it accordingly recomputed petit ionerrs tax returns and

reduced the anounts of the refunds claimed. The reduced refunds r/ere issued to

pet i t ioner  on February 5,  1974 for  1972 and October 30,  L974 for  L973.  Pet i -

t ionerfs subsequent claim for refund was denied by the Income Tax Bureau on

Deeember  23 ,  L974 .

3. Petit ioner was employed by the United States Customs Service and worked

in a Federal building in New York State during the years at issue. He did not

perform any services outside the boundaries of New York State.

4. Petit ioner contended that as a nonresident working for the Federal Govern-

ment on Federal property, his wages were not subject to New York State personal

incone tax and that the taxation bv New York State of said income was in violation

of  the Uni ted States Const i tu t ion.

CONCLUSIONS OF LAW

A. That pet i t ioner,  Frankl in P. Clayton, Jr. ,

York State and the wage income derived therefrom was

performed services within New

subject to New York State
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personal incone tax in accordance with the meaning and intent of section 632 of

the Tax Larnr  and 20 NYCRR 131.4(b) .

B. That. the constitutionalitv of the laws of the State of New York are

presuned at the administrative level of and by the New York State Tax Connnission.

There is no jurisdicEion at the adninistrative level to declare such laws uncon-

stitutional. Therefore, it must be presumed that section 632 of. the Tax Law

is constitutional to the extent that it relates to the imposition of a personal

income tax l iab i l i ty  on the pet i t ioner .

C.  That  the pet i t ion of  Frankl in  P.  Clayton,

Refund Disal lowance issued Decembex 23,  1974 in the

and  $264 .04  fo r  1973  i s  sus ta ined .

DATED: Albany, New York

September 20, L978

Jr .  is  denied and the Not ice of

amount of. 5216.75 for 1972


