
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t i -on

o f

BERNARD L. AND AGNES C. CARNEVALE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22

AFFIDAVIT OF },IAILING

of  the
Tax Law for the Vear (X})@O(&ffi(Qddgil
1 ,972

Sta te  o f  New York
County of Albany

John lluhn , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on g5s 24th day of Apri l  ,  L97B ,  xhe served the within

Notice of Decision by (cert i f ied) mai l  upon Bernard L. & Agnes C.

C a r n e v a 1 e W t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Bernard L. and Agnes C. Carnevale
113 W. Kingswood Drive
Williarnsburg, Virginia 23185

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e @

XXXXEtsI pet i t ioner herein and that the address set forth on said $rrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn

24tlr

before me th is

of April

t o

d a y

rA- 3 (2 /7 6)

,  L978.



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEtr'/ YORK t2227

- $rif [*r 197!
J A M E S  H ,  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

Drrtrrd $. ,ffid l*n+r C. Gulrrrlr
lll U. X;tnganod 0rl"n*r
l}fftlmburn TlrgLalr ltf0ll

Dru lfr- t llrr. Crrrrvrlrr

Please take notice ̂ of the . mGISltr .
of the State Tax Commissio-n--ei-cToS-ed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) of the Tax Law, any
proceeding in court to revieil, utt8du"rt" decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within r  _
rrom rne oare or rnrs notice. 

I mtbr

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representat ive

Jorcpb

TA-L . r2  (6 /77)



STATE OF NEVf YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BERNARD L. ANd AGNES C. CARNEVALE

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the year
L972 .

DECIS ION

Pet i t ioners,  Bernard L.  and Agnes C.  Carnevale,  113 W.

Kingswood Dr ive,  Wi l l iamsburg,  V i rg in ia  23185,  f i led a pet i t ion

for redetermination of a deficiency or for refund of personal

income tax under Art icle 22 of the Tax Law for the vear L972

(r ' i le  no.  L1947)  .

On January 17,  L977,  pet i t ioners in formed the State Tax

Commiss ion,  in  wr i t ing,  that  they desi red to  waive a smal l  c la ims

hear ing and to  submit  the case to  the State Tax Commiss ion,  based

on the ent i re  record conta ined in  the f i Ie .

ISSUES

I .  Whether income received by petit ioner Bernard L.

Carnevale from New York University after his effective date of

res ignat ion const i tu ted sa lary  for  sbrv ices rendered outs ide

New York s tate af ter  sa id per iod of  res ignat ion,  o t  whether  i t

was compensat ion for  past  serv ices const i tu t ing terminat ion pay.
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I I .  Whether the Income Tax Bureau properly al located the

salary income petit ioner Bernard L. carnevale received from

New York University, in determining the income derived from

New York sources for  L972.

I I I .  Whether  the Not ice of  Def ic iency against  pet i t ioners

for  the year  L972 was t imely  issued.

FINDINGS OF FACT

1. A t imely New York State nonresident income tax return

was f i led for  1972 by pet i t ioners,  Bernard L.  and Agnes C.

carnevale.  on th is  re turn,  pet i t ioner  Bernard L.  carnevale

a l l oca ted  LOO/226 ths  ($11 ,586 .7O)  o f  t he  $26 ,186 .0O  rha t  he

received from New York University ("NyU,,) as New york State

income.

2. t lhe Income Tax Bureau issued a Notice of Deficiency on

May L9,  L975 against  pet i t ioners,  imposing addi t ional  personal

income tax in  the amount  of  9729.84,  p lus in terest .  The Not ice

was issued on the grounds that  the $26,L86.00 received by pet i t ioner

Bernard L.  carnevale f rom Nyu consis ted of  (a)  sa lary  income of

$15 ,712 .00  fo r  t he  pe r iod  January  L ,  1972  th rough  June  30 ,  1972 ,

which was al locable to New York State sources on the basis of the

ratio that 94 days worked in New York State bore to 99 total days

worked  and  (b )  t e rm ina t i on  pay  o f  g ro ,474 .oo ,  g8 ,334 .00  o f  wh ich

was a l locable to  New York State sources on the basis  of  the rat io
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that the sum of his total waqes al locable to New York sources

for  1970,  1971 and L972 bore to  the sum of  h is  to ta l  wages for

sa id years.  Other  ad justments were a lso made in  the aforesaid

Not ice which are not  be ing contested by pet i t ioners.

3.  Pet i t ioner  Bernard L.  Carnevale was the Di rector  o f

Athletics at NYU from January l ,  L972 through June 3O, 1972.

Af ter  h is  res ignat ion f rom \ f : fU (which was ef fect ive Ju ly  1,  L972) ,

pet i t ioner  assumed a s imi lar  pos i t ion wi th  the Col lege of  Wi l l iam

and Mary in Virginia. He started working for said employer on

Ju l y  L ,  L972 .

4.  Our ing the per iod January L,  L972 through June 30,  1972,

petit ioner Bernard L. Carnevale was l iving in New Jersey and none

of  the work per formed in  th is  per iod was done on an ' ,a t  home"

basis. Of those days worked for I i lYU during this period, f ive days

were found to have been worked outside New york State.

5.  our ing the per iod , lu ly  L,  L972 to November 1,  L972,

pet i t ioner  received month ly  payments f rom NYU tota l ing $LO,474.OO.

These payments \,vere made in accordance with a resignation agree-

ment made between Bernard L. Carnevale and the Division of Athletics

at  NYU. Said agreement  referred to  the post - res ignat ion payments

as " ret i rement  payments and other  benef i ts , ' .
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6. Petit ioner Bernard L. Carnevale contended that the

income of  $1O,474.00 which he received under  the res ignat ion

agreement was actually compensation for substantial and mean-

ingful services performed by him for l$YU during the period July L,

L972 through November L, L972 and which had been aqreed to prior

to  h is  dec is ion to  res ign.  He a lso c la imed that  a l though he

usually spent the month of August on vacation, he spent August

and September of 1972 in Munich, Germany, for the purpose of

serving as a representative of the International Basketball  Board

at the L972 Summer Olympics. T'his was done because of a commit-

ment made while he was Athletic Director at Nyu. Therefore, he

argued that the income of $Lo,474.00 which he received from Nyu

for the period July l ,  1972 through November L, L972 was compensation

for services performed entirely outside New York State and was not

taxable for New York State income tax purposes, since he was not

a resident of New York State. He further argued that the income

he received from NYU for the period January L, 1972 through

November L, L972 was properly al locable to New york State on the

basis  of  the rat io  that  100 days bore to  226 days.

7. The Income Tax Bureau stated that the payments petit ioner

Bernard L. carnevare received from Nyu after July L, Lg72 were

termination benefits and as such were al locable to New York State

sources in  accordance wi th  the prov is ions of  sect ion 632(c)  o f
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the Tax Law and 20 NYCRR 131.18.  I t  a lso s tated that  pet i t ioners '

income, attr ibutable to New York State sources for the period

January 1, l-972 through ifune 3O, L972, was determinable in accord-

ance wi th  the prov is ions of  20 NYCRR 131.16.

8. Petit ioners contended that the Income Tax Bureau was

barred from assessing or col lecting any tax deemed to be due for

the year  Lg72,  s ince the Not ice of  Def ic iency issued against  them

on May L9, L975 for the year L9'12 was not t imely issued within

the statutory period of l imitations.

CONCLUSIONS OF I,AW

A. That the income received by petit ioner Bernard L.

Carnevale from NYU after i fune 30, L972 was not compensation for

the performance of services for ITTYU, but rather represented retire-

ment payments and other benefits as set forth in his resignation

agreement; therefore, said income was termination pay and was

properly alJ-ocated by the Income Tax Bureau in accordance with

sect ion 632(c)  o f  the Tax Law and 20 NYCRR 131.18.

B. That the Income Tax Bureau properly al located wages which

pet i t ioner  Bernard L.  Carnevalereceived f rom NyU, in  accordance

wi th the prov is ions of  20 NYCRR 131.18 us ing as a bas is  for  sa id

allocation the period January 1, L972 through June 30, 1972, the

ef fect ive date of  h is  res iqnat ion.
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C.  That  the Not ice of  Def ic iency issued against  pet i t ioners

on May 19, L975 for the year L972 was issued within three years

of the date that petit ioners' L972 New York State income tax non-

res ident  re turn was requi red to  be f i led.  Therefore,  the Not ice

of Deficiency was t imely issued and any tax determined to be due

by the Tax Commiss ion could be assessed and co l lected in  accord-

ance wi th  t t re  meaning and in tent  o f  sect ions 683(a)  and (e)  o f

the Tax Law.

D.  That  the  pe t i t ion  o f  Bernard  L .  and Agnes C.  Carneva le

is  den ied  and the  Not ice  o f  Def ic iency  issued May L9 ,  L975 is

sus ta ined,  together  w i th  such add i t iona l  in te res t  as  may be

lawful ly owing.

DATED: Albanyr New York
ApriL 24, L978

STATE TAX COMMISSION

VIt^'"- \(N,*'
COMMISSIONER

PRESIDENT

COMMISSIONER


