
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MELVIN BOURNE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of P_egsonal Incon(te and
i""""utlts85R?fef"?$r B5nt"t3= or rhe
Tax Law for the Year(sr)<xx>0a*xikfg L972.:

S ta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  5 th  day  o f  Apr i l  ,19 '78 , lxhe  served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon Melvin Bourne

(xxpoesxx8abixx>o6) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed

as fo l lows:  Mr .  Me1v in  Bourne
54 R ivers ide  Dr ive
New York, New york LOO24

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i t .ed  s ta tes  Pos t .a l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (tcryxns€ffix8tue

E*xtbe! pet i t ioner herein and that the address set forth on said vlrapper is the

last known address of the (reptxxaooaxtuecxf,xnirc) petitioner.

AFFIDAVIT OF },IAILING

Sworn

5th

E O

d a y

be fo re  me  th i s

of Apri l

rA-  3 (2 /7  6)

,  LNB ,



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MELVIN BOURNE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
or 8f;ff,88?t"tr8€88"eBB$'"==
Taxes under  Ar t i c le  (s )22  & 23  o f  rhe
Tax Law for the YearQ6)>oocteosod:(x) L972.

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says Ehat

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 5th day of Apri l ,  L9 78, xhe served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Arthur B. Greene

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a secureLy seaLed postpaid wrapper addressed

as fo l lows:  Ar thur  B .  Greene,  CpA
230 Park Avenue
New York, New York 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc tus ive  care  and cus tody  o f

the  un i ted  s ta tes  PosEa l  serv ice  w i th in  the  s ta te  o f  New york ,

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

5th day of  Apr i l  ,  L978

rA-3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

rprtl 5, 1978

*lf. ltslvln Eflrrnt
5{ Ri.$orrl"dr Drl,va
Nsw lf,orkr ilss York IOO!4

Dcatr [r, Boutrnor

Please take notice of the DECISIOU
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  le-vjew at the administrat ive
level. Pursuant t" ;""t i";att6m'C- 72:2- oi tu iax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in t [e lupr-eEq
Court of the State of New York, Albany County, within { EnEnt

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

,troraplr €hXrrlnaty
Eiarlng DtanLnor

Petitioner's Representative

Taxing Bureauts Representative

: . r

TA-r . r2 (6/77)



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Peti-t ion

o f

MELVIN BOURNE

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the  Year  L972.

DECISION

Petitioner, Melvin Bourne, 54 Riverside Drive, New York, New York LOO24,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Articles 22 and 23 of the Tax

Law for t1ne year L972 (Fi le No. 11020).

A sma11 claims hearing was held before Joseph Chyrywaty, Hearing Offieer'

at the offices of the State Tax Commission, Two World Trade Center, New York,

New York, on January 27, L977 at 10:45 A.M. Pet i t ioner appeared by Arthur B.

Greene, CPA. The Income Tax Bureau appeared by Peter Crotty, Esq. (h'win Levy,

Esq . ,  o f  counse l ) .

ISSUES

I. Whether the petitionerts activities as a scenic designer constituted the

pract ice of a profession within the meaning and intent of  sect ion 703(c) of the

Tax Law.

II. !i lhat the petitionerts allowable business expenses were for the year

L 9 7 2 .
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FINDINGS OF FACT

1. On July  28,  L975,  the Income Tax Bureau issued a Not ice of  Def ic iency

against  the pet i t i -oner ,  Melv in Bourne,  for  the year  L972 in the sum of  $31973.13,

plus penalty and interest. This deficiency resulted from the imposj.t ion of

unineorporated business tax on income der ived f rom pet i t ioner fs  act iv i t ies as a

scenic designer and from the disallowance of various business expenses.

2. Fron 1949 through the year at issue the petit ioner has been a scenic

designer for theater, motJ-on pictures and television. He graduated from Purdue

University in 1945 and then attended Lehigh University for one year. After

completing his training at Lehigh, he attended Yale University School of Fine Arts

and matriculated for two years at its Department of Drama. After leaving Ya1e, he

taught at the King Snith School- of Creative Arts in i{ashington, D.C., teaching

history of  the theater  and scenie designing.

3.  The pet i t ionerrs act iv i t ies as a scenj -c  designer  consisted of  creat ing

scenery for  theatr ica l  s tage p1ays,  te lev is ion and mot ion p ic ture product ions.  He

rendered scale drawings of these scenes so as to fit the stage with the scenes he

created. Upon acceptance of these drawings by the producer, he then supervised the

construct ion and paint ing of  the sets.

4.  In  the pract ice of  pet i t ioner 's  act iv i t ies as a scenic designer , capi ta l

of thewas not a material factor in the production of income, and more than B0%

gross income involved was derived from personal services rendered by the

5. A State Tax Comrnission determination dated Septernber 1-4, L959,

pe t i t ioner .

in Matter of

the Applications of Howard Bav, found that the activit ies of Mr. Howard Bay as a



scenac

386 o f

6 .

by the

3 -

designer const i tuted the pract ice of a profession within the meaning of sect ion

Art ic le 16-4 of the Tax Law, the predecessor to Art ic le 23 of said Law.

The business expense deductions claimed by the petitioner and disallowed

Income Tax Bureau are as follows:

CLAIMED ALLOWED DISALLOI^IED

Auto Expense
Christmas Expenses
Periodicals
Repairs & Maintenance
Taxis & Fares
Tools & Suppl ies
Travel - Transportation
Travel - Hotels
Travel - Food and Living Expenses

Medical Adjustment at 37" af

91 ,  561 .00
498 .00
413 .00

1 ,033 .  00
520 .00
668 .00
607 .00
368 .  00
460 .00

$6 , l _28 .00

90
348 .00
383 .00

0
0

468 .00
0
0
0

$1 ,  199  .00

$1 ,561 .00
150 .00
50 .00

1 ,033 .00
520 .00
200 .00
607 .00
368 .00
460 .00

lm
L48.47

$5 ,097 .47

does not equal

$4 ,  949  .  00

Total Adjustment

(Note that subtraction of the items allowed from the items disallowed

the amount disal lowed. This resul- ts from a $20.00 error in i ten / /3.)

The pet i t ioner contested the disal lowance of auto expense deduct ions,

maintenance, taxi fares and travel expenses.

repairs and

7.  Pet i t ioner  submit ted cancel led checks and b i l l ings substant ia t ing that  he

is  ent i t led to an automobi le g>e.nse deduccion in  the sum of  $1,L22.00.

8. Petit ioner used one-seventh of his apartment during I972 for business

purposes and incurred repair and maintenance business expenses in the sum of $394.00.

9. Petit ioner failed to submit documentary or other substantial evidence to

prove that he incurred expenses for taxis and other fares.
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10. During L972 t}:e petitioner incurred travel

to Paris, France and Rome, Italy. He did not submit

purpose or necessity of these tr ips.

expenses for trips he uade

evidence indicating the

CONCLUSIONS OF LAW

A. That the activit ies of the petit ioner as a scenic designer conducted by

hj-m during the year L972 constituted the practi.ce of a profession within the

meaning of  sect ion 703(c)  of  the Tax Law.

B. That the petit ioner is al-1owed business expenses for his automobile and

for  repai rs  and maintenance in the sums of  $11122.00 and $394.00,  respect ive ly ,  and

that he failed to submit the documentarv evidence necessary to substantiate business

expenses for taxi fares or travel expenses.

C. That the petit ion of Melvin Bourne is granted to the extent of cancell ing

the unincorporated business tax due and the penalties imposed pllrsuant to section

685(a)  and (b)  of  the Tax Law; that  the business expenses are to be adjusted to

reflect the all-owable aut.o, auto repair and maintenance expenses as determined

in Conclusi-on of Law ttBtt, above; a1so, that the error in calcul-ation noted in

Finding of Fact "6" be corrected.

DATED: Albany, New York

A p r i l  5 ,  L 9 7 a

1

I\l"-ta^ )(*
COMMISSIONER


