
,,O'U OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

THOMAS P. BERMAN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rey is ion  o f ,  a_Determinat ion  or  a  Refund
aF f-efsonal In9onle-an0v! UnincorDoratecl  Susaness
Taxes under Art ic le (s) 22 ar.d 23 of rhe
Tax Lar^r for the Year(s) *XxBgtlit*6i
L97L and L972.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF },IAILING

John Huhn ,  be ing duly sworn,  deposes and says that

l5he is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  20  day  o f  September ,  L978,  l rhe  served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon Thomas P. Berman

@rxsarlfisktpecxf,X the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed posLpaid wrapperr addressed

as fol lows: Thomas P. Berman
320 East  53rd  St ree t
New York, New York L0022

and  by  depos i t . i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that Ehe said addressee is the €llFfe$5ttlt€tlttXE

>!06<XkxX pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

last known address of the >(:rsprre*nXa$Osrxo<ftXkx! petitioner.

Sworn

20

t o

d " y

be fo re  me  th i s

of  September ,  L9 78

rA-3  (2 /76 )



,,O" OF NEW YORK
STATE TAx COM},IISSION

In the Matter of the Pet i t ion

o f

TI{OMAS P. BERMAN
AFFIDAVIT OF MAILING

For a Redeterminat ion of a Def lc iency or
a Regision of- a-Determinat{on or a Refund
nf fefsOnal InCOme an(l

i;""U4+n8g=A,aTaffi, Business ̂  ̂ or rhe
rax Law for the Year(s) *ffid*ft*trL97L and L972

Sworn to before me this

20 day of  September ,  Lg 78

f ..,,/.,'

,r;."it,oi 
' ,''{-**

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

g*re is an employee of the Department of Taxatlon and Finance, over L8 years of

age, and that on the 20 day of September , L978 , xhe served the wlthi.n

Notice of Decision by (cert i f ied) mai l  upon Harry M. Wendroff ,  CPA

(representat lve of)  the pet i t toner Ln the within proeeedLng'

by enclosing a true copy thereof ln a securely seaLed postpald wrapper addressed

as foLlows: Harry M. Wendroff  ,  CPA
43-25 Douglaston Pkwy.
Douglaston, New York

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the United States Postal  ServLce withln the State of New York.

That deponent further says that the sald addresaee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on sald l rrapper ls the

last known address of the (representat ive of the) pet l tLoner.
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J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Septanbor 30, 1978

Thomm P. ltrrnxr
320 Easr 53rd Straet
Nm Tork, ll€fl totlr 10022

Ileatr l[r. Bsrnmr

Please take notice of the DcoLrton
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s) 6S0 & ln,  of  the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in- the Supreme
Court of the State of New iork, Albany County, within 4 l'bntht

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitionert s Representative

Taxing Bureauts Representat ive

lxmdncr
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THOMAS P. BERMAN

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  197L  and  L972 .

DECISION

Pet i t ioner ,  Thomas P.  Berman,  320 East  53rd Street ,  New York,

New York 10022,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the

years  L97L  and  L972  (F i1e  No .  f 3078) .

A sma1l  c la ims hear ing was held before Joseph A.  Mi lack,

Hear ing Of f icer ,  &t  the of f ices of  the State Tax Conrn iss ion,  Two

Wor ld Trade Center ,  New York,  New York,  oD October  21,  L976 at

1 :15  P .M.  Pe t i t i one r  appeared  by  Har ry  M.  Wendro f f ,  CPA.  The

Income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Pau1

Rosenk ranz ,  Esq . ,  o f  counse l ) .

ISSUES

I. trfrhether the penalty for underpayment of personal income

and unincorporated business taxes for L97l  and L972 was proper ly

computed.
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I I .  Wtrether the cormnission income received by petit ioner

as a comrnission salesman during L97I and L972 was subject to

unincorporated business tax.

II I .  I ,rr lrether petit ioner had reasonable cause for fai l ing

to f i le New York State unincoroorated business tax returns for

1971  and  1972 .

FINDINGS OF FACT

1.  Pet i t ioner ,  Thomas P.  Berman,  f i led New York State income

tax res ident  re turns for  l97L and 1972.  He d id not  f i le  New York

State unincorporated business tax returns for  sa id years.

2.  Dur ing 1971 and L972 pet i t ioner  was employed by Ar t

Theatre Guild, Inc. His duties were primari ly of an administrative

nature. Addit ionally during I97L, he was a courmission salesman

represent ing Sherp ix ,  Inc.  (a  Whol ly-owned subsid iary  of  Ar t

Theatre Gui ld ,  Tnc. ) ,  Cinet reat  Corp.  and Cine Supply  Corp.  Dur ing

L972 he represented Sherp ix ,  Inc.  and Cine Supply  Corp.

3.  On Apr i l  11,  L975,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  pet i t ioner  for  L97L and 1972 in  the sum of

$L ,227 .06 .  The  sum o f  $L ,227 .06  cons i s ted  o f  t he  f o l l ow ing :

ITEM AMOI]NT

Unincorporated business tax
Penalty for fai lure to f i le
unincorporated business tax returns
Penalty for underpayment of estimated
tax - L97L and L972
Interest

TOTAL

$ 758.s7

27 4 .86

88.7s
104.  88

$L,227 .06
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4.  The penal ty  inc luded in  the Not ice of  Def ic iency for

underpayment  of  est imated tax was asser ted against  pet i t ioner

because he d id not  f i le  dec larat ions of  est imated personal  income

and unincorporated business taxes on Form IT-2105 for L97L artd

L972, and because he did not make any payments with respect to

his underpayment of estimated tax for said years. The penalty

asser ted against  pet i t ioner  in  the amount  of  $88.75 consis ted of

a penal ty  of  $61.04 for  underpayment  of  personal  income tax for  197L,

as  we l l  as  pena l t i es  o f  $6 .14  and  $2L .57  fo r  underpaymen t  o f

unincorporated business tax for  1-97L and I972,  respect ive ly .

5.  Pet i t ioner  submit ted a photocopy of  Federa l  Form 22L0

(Underpayment of Estimated Tax by Individuals), oD which he computed

an underpayment of Lg72 New York State personal income tax of

$48.83.  This  was based on the 6 percent  ra te which was appl icable

for  Lg72 Federa l  income tax purposes.  However ,  the appl icable rate

for Lg72 New York State underpayment of estimated tax was 7 L/2

pe rcen t .

6. The f irms from whom petit ioner received commission income

did not withhold Federal or New York State income taxes or social

security tax from the conrnissions paid to him.

7.  The commiss ions which pet i t ioner  earned f rom Sherp ix  Inc.

were based on a sa les par t ic ipat ion program of  d is t r ibut ion of

mot ion p ic tures to  1ocal  theatres.
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8. The commissions which petit ioner received from Cinetreat

Corp. and Cine Supply Corp.  were based on the sales of  mot ion

picture supplies and services to the same customers to whom he

sold for  Sherpix,  Inc.

9. Petit ioner was not reimbursed by the firms for whom he

sold, for expenses he incurred in connection with his sales

ac t iv i t ies .

10. Al though there is an indicat ion that Sherpix,  Inc.

exercised some supervis ion and control  over pet i t ioner 's sel l ing

act iv i t ies,  no such indicat ion exists wi th respect to Cinetreat

Corp. and Cine Supply Corp.

11. Petit ioner was advised by his accountant that he was

not required to fi le New York State unincorporated business tax

returns for  1971 and L972.

CONCLUSIONS OF LAW

A. That penal t ies asserted against  pet i t ioner for  under-

payment of personal income and unincorporated business taxes for

t97L and 1-972 were properly determined by the Income Tax Bureau,

in accordance with the meaning and intent of sections 685(c) and

722 of  the Tax Law.

B. That the conmission income received by petiLioner

during I97I and 7972 from Cinetreat Corp. and Cine Supply Corp.

constituted income from his regul-ar business of sell ing motion

picture suppl ies and services.
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C.  That  pet i t ioner 's  se l l ing act iv i t ies in  connect ion wi th

Cinetreat Corp. and Cine Supply Corp. constituted the carrying on

of an unincorporated business, in accordance with the meaning and

intent of section 703 of the Tax Law; thus, the income he derived

therefrom was subject to unincorporated business tax.

D .  Tha t  pe t i t i one r ' s  se l l i ng  ac t i v i t i es  on  beha l f  o f  Sherp i x ,

Inc. during L971- and 1972 were so integrated and interrelated with

act iv i t ies in  connect ion wi th  h is  un incorporated business as to

const i tu te par t  o f  a  bus iness regular ly  carr ied on by h im;  therefore,

the cornrnission income he received from said corporation is subject

to  unincorporated business tax.

E.  That  pet i t ioner  had reasonable cause for  not  f i l ing New

York State unincorporaLed business tax returns for  L97L and 1972;

therefore,  the penal t ies asser ted against  h im pursuant  to  sect ions

722  and  685 (a ) (1 )  and  685 (a ) (2 )  o f  t he  Tax  Law a re  cance l l ed .

The Income Tax Bureau is hereby directed to accordingly modify the

No t i ce  o f  De f i c i ency  i ssued  to  pe t i t i one r  on  Apr i l  11 ,  L975 .

F.  That  the pet i t ion of  Thomas P.  Berman is  granted to  the

extent indicated in Conclusion of Law "E" above, but that, except

as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
September 20, L97A

COMMISSION


