
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

HOWARD and JOAN C. BARON

For a Redeterminat ion of a Def ic iency or
a Revi-sion of a Determinat lon or a Refund
of Personal Income
Taxes under Art ic le (x) 22 of the
Tax Law for the Year ($c?e&R*idd**)r L97I.

State of New York
County of Albany

John Huhn

AFFIDAVIT OT MAILING

, being duly sworn, deposes and says that

ghe is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on the ZOth day of September , L9 78, rhe served the wlthin

Notice of Decision by (certified) maiL upon Howard and Joan. C.

Baron (rtgmtrar@ the petltloner ln the within proceedLng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as foLlows: Howard and Joan C. Baron
JJ8 Churchill- Road
West Englewood, New Jersey

and by deposlt tng same enclosed in a postpaid properly addresged wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servtce wl- thln the State of New York.

That deponent further says that the said addressee ls the 66epeffi6abee

Eeqffi) petitioner herein and that the address set forth on sald nraPPer ls the

last knorrn address of the (@ pet l t loner.

Sworn to before me this

2Oth day of September

r,1\,':':.t
.l ,* rt

rA-3 (2/76>

,  L9TB



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

HOWARD and JOAN C. BARON

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a DetermLnat lon or  a Refund
of Personal Income
Taxes under Art ic le(g) Zz of the
Tax Law for the Year(s) qfaesuti6t*6t! I9?L.

State of New York
County ef AlbalY

phe is an empLoyee of

age, and that on the

Notice of Decision

(representat lve

a true copy thereof

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

2oth day of September , L9 78, dre served the within

by (certifled) mail upon Paul Friednan

of) the pet i t ioner ln the withln proceedlng'

in a securely sealed postpaLd wrappbr addressedby enclosing

as  fo l lows: Paul Friedman
r  l - - ^  6r+ru broacrway
New York, New York 1OO1B

and by deposit ing 6ame enclosed in a postpaid properly addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted StaEes Postal  ServLce withln the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on sald nrapper le the

last knor^m address of the (representat ive of the) pet i t ioner.

Sworn to before me this

2oth day of September ,  L978.

./r' I r' ''t
. , '  q" ' '  , ,  . ,  /
"- ," :,{|{r''{ c*. ! =

rA-3  (2 /76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ieplruSer e$f l"978

.tlr. &l''j !{r*. S;r*ald 8$oa
9)8 iftis,;bilj F,sid
lfee't ;atr;lenrod, $iou deruy

ilr"rg'f I'r,fr ,lrdl Htl}. Bumr

Please take notice of the l*sl",s:$g
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(r) 6W of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within & s '" ' t tbt
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

rufaiiluner

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HOWARD and JOAI\tr C. BARON

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L97 L.

DECISTON

Pet i t ioners,  Howard and Joan C.  Baron,  538 Churchi l l  Road,

West  Englewood (Teaneck) ,  New Jersey,  f i led a pet i t ion for  rede-

termination of a deficiency or for refund of personal income tax

under  A r t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  L97L  (F i1e  No .00605) .

A smal l  c la ims hear ing was held before Paul  B-  Coburn,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  or  Apr i l  2 '7 ,  l -976 at  9 :15 A.M.

Petit ioners appeared by Paul Friedman, Ese. The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (James Scot t ,  Esq. ,  o f  counsel )  .

ISSUE

Whether petit ioner Joan C- Baron was

income tax on salary income she received

performed outside New York State-

subject  to  personal

dur ing L97I  for  serv ices
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FINDTNGS OF FACT

1.  On December 23,  1974,  the Income Tax Bureau issued a

Not ice of  Def ic iency against  pet i t ioners in  the amount  of

$ I r 166 . . 90 ,  p l us  i n t e res t  o f  $ I88 .23 ,  f o r  a  t o ta l  o f  $1 ' 355 .13 .

This  Not ice was issued on the grounds that  sa lary  income of

$5 ,200 .00  rece i ved  by  pe t i t i one r  Joan  C .  Ba ron  du r ing  1971  was

subject to New York State income tax and that a loss of

$3,135. .00 c la imed wi th  respect  to  her  photography business was

not deductible for New York State income tax purposes, as the

business was not conducted from an off ice located within New York

State.,

2" Petit ioners conceded at the hearing that the loss pertaining

to the photography business was not deductible and that i t  was

properly disal lowed by the Income Tax Bureau-

3.  Dur ing the ent i re  year  I97L,  pet i t ioner  Joan C.  Baron

resided at 538 Churchil l  Road, West Englewood, New Jersey.

4., Petit ioners t imely f i led a New York State income tax non-

resident return on form IT-2A3, on which petit ioner Joan C. Baron

omit ted f rom New York income the sa lary  income of  $5r200.00 which

she received from her employer/husband.

5- Petit ioner Joan C- Baron was employed by her husband

Howard Baron, M.D-, two or three days each week, for which ghe was

pa id  a  s :a l a r y  o f  $ I00 .00  pe r  week  i n  1971 ,  f o r  a  t o ta l  o f  $5 ,200 .00 .
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Her work involved typing correspondence and invoices, scheduling

appointments, some researching in medical reference books, general

f i l ing,  b i l l ing,  bookkeeping and any other  dut ies usual ly  de legated

to a medica l  secretary.

6"  Dr-  Baronr  s  pract ice was l imi ted to  New York State.  Dur ing

L97L,  h is  consul ta t ion of f ice was located at  870 Fi f th  Avenue,  New York,

New York, where he rented space on two afternoons a week from 2 P.M.

to 8 P.M. ,  f rom another  doctor  a t  the rate of  $400.00 per  month.  The

premises consisted of wait ing rooms, examination rooms and off ice

space, but Dr., Baron was l imited to the use of a small consultation

room without a desk (but with a slab-type table), two examination

rooms and a wait ing room.

7.. Prior to L97L, Dr. Baron was associated with Jewish Memorial

Hospital where he had the use of a nurse and three secretaries, as

wel l  as other  fac i l i t ies.

8. AII of the work that petit ioner Joan C. Baron performed for

her employer/husband in 1971 was performed at her home in New Jersey.

However, the Income Tax Bureau contended that said work was not of a

nature that required it  to be done there exclusively and, therefore,

al l  of her salary income was taxable for New York State income tax

purposes.
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CONCLUSIONS OF LAW

A. That the work performed by petit ioner Joan C. Baron for her

employer,/husband at her home in New Jersey constitutes personal

services rendered by a nonresident individual wholly without New York

State; therefore, her salary income is not subject to New York State

personal  income tax in  accordance wi th  20 NYCRR 131.4(b) .

B- That the petit ion of Howard and Joan C. Baron is granted

to the extent of reducing petit ioners' New York taxable income to

$34r919. ,00;  that  the Income Tax Bureau is  d i rected to  accord ingly

modi fy  the Not ice of  Def ic iency issued December 23,  L974 and to

recompute such interest as may be lawful ly owing, but that '  except

as granted,  the pet i t ion is  in  a l l  o ther  respects  denied-

DATED: Albany, New York

September 201 1978

\

V\tlr,^^, f*""-.*-
COMMISSIONER

STATE TAX COMMTSSTON

ISSIONER



sthrn oF NEw YoRK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion '

o f

ROGER A. BARRER

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le(r)  22 of the
Tax Lawrfor the Year{epoo<*xfodG} L972:

State of New York
County of.  Albany

John Huhn , being duly sworn, deposes and says that

xlee is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 25th day of August ,  L978, xhe served the wlthln

Not ice of  Decis ion by (cert l f ied) mal l  upon Roger A. Barrer

(xopoexmGe*x*of) the petitioner ln the withln proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Mr .  Roger  A .  Bar rer
152 West  13 th  S t ree t
New York, New York lOOl-1

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York. I

That deponent further says that the said addressee ls the (fbTtrlta€ftglflilt

5pq65; petitloner herein and that the address set forth on said ltrapper ls the

l-ast knom address of the foefx*gcohti$s<!ftStle) petltloner.

Sworn to before me thls

25 th  day  o f  August  ,  L978,

rA-3 (2176)



STATE OF NEW YORK
STATE TAX CO},IMISSION

In the l" lat ter of  the Pet i t ion

o f

ROGER A. BARRER
For a Redeterminat ion of a Def ic iency or
a Revlsion of a DeterminatLon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  $ )  22 of  the
Tax Law for the Year(slxm<ex'odS)1972.

State of New York
County of Albany

,John Huhn , betng duly sworn, deposee and says that

xhe is an enployee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 25th day of August ,  L9 78 rhe served the withln

Not ice of  Decis ion by (cert l f ted) mai l  upon Harold Newman

(representat ive of)  the pet i t ioner ln the within proceedlngt

by encl-osing a true copy thereof in a securely sealed postpald wrapper addressed

as fol- lows: Harold Newman, Esq.
B Turner Drive
New Roche1le, New York

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servlce withln the StaEe of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner hereln and that the address set forth on sald l rrapper ls the

last known address of the (representat ive of the) pet l t loner.

Sworn to before me thls

25 th  day  o f  August  ,  19  78

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lfiry$rt l$r l,f?O

t|r" nilStr t. h;r*
l$l lf*t fl$r ttrr*t
S# fdt, m, Y$r|l l0Slt

Dlrr l{r. latrur

Please take notice of the DDGItlff
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level. Pursuant to section(t) AtO of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mfthf
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

ROGER A. BARRER DECISION

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L972 .

Pet i t ioner ,  Roger  A.  Barrer ,  152 West  13 Street ,  New York,

New York 10011,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income tax under Art icle 22

of  the Tax Law for  the year  L972 ( r ' i le  mo.  LO943) .

A smal l  c la ims hear ing was held before Raymond J.  S iegel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\aro

World Trade Center, New York, New York, orr October 18, L977 at

2245 P.M. Pet i t ioner  appeared by Haro ld Newman,  Ese.  Ihe Income

Tax Bureau appeared by Peter  Crot ty ,  Esg.  (a t iza Schwadron,  Esq. ,

o f  counse l ) .

ISSUES

I. lVhether

deduct ion taken

$45 ,664 .OO i s  t he  ac tua l  amoun t

on pet i t ioner 's  L972 income tax

of al imony

return.



2 -

II.  V'/hether legal fees paid by petit ioner to attorneys

represent ing h is  wi fe ,  in  connect ion wi th  a proper ty  set t le-

ment  inc identa l  to  d ivorce proceedihgs,  was deduct ib le  as a l imony

or  as "bus iness"  expense deduct ions.

III .  Vfhether the amount of al imony deduction disal lowed by

the New York State Tncome Tax Bureau was actually deductible

a l imony.

FINDINGS OF FACT

1.  Pet i t ioner ,  Roger  A.  Barrer ,  f i led a 1972 New York State

combined income tax return ( f t -ZOA).

2.  As the resul t  o f  an audi t ,  the Income Tax Bureau issued

a Statement of Audit Changes on February L4, L975 and a Notice

of Deficiency on September 29, L975 for personal income tax due

in  the  amoun t  o f  $2 ,813 .63 ,  p lus  i n te res t  o f  $518 .58 .  The  de f i c i ency

was  based  on  a  d i sa l l owance  o f  $18 ,300 .00  tha t  had  been  inc luded

in pet i t ioner 's  a l imony deduct ions.

3. The Income Tax Bureau determined that the petit ioner had

deducted $45,664.OO in a l imony payments as par t  o f  "miscel laneous"

deduc t i ons  o f  $50 ,931 .0O.  Pe t i t i one r  ob jec ted  to  th i s ,  s ta t i ng

that  nowhere on the tax return d id the f igure ;45,664.O0 appear .

The f igure was obtained by the Income Tax Bureau in the ordinary

course of  the audi t  and was presented as a schedule:



Migc.
Alimony
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$45 ,664 .OO
Tax  Prepara t i on  250 .00
Sa fe  Depos i t  Box  17 .00
Lega l  Fees 5 ,  000 .00

$50 ,931 .00

Petit ioner was given the opportunity to substantiate his contention

of error by submittal of his L972 Federal schedule of miscellaneous

deduct ions.  The pet i t ioner  fa i led to  do so.

4.  The Income Tax Bureau a l lowed $27,364.00 as an a l imony

deduction, based on substantiat ion by checks and a copy of the

divorce decree submitted by petit ioner, and then disal lowed

$18 ,  300 .  O0 .

5. The disal lowance of al imony was based on:

a )  Spec i f i c  checks :

I .  (Roger  A.  Barrer  Specia l  Account)
Check #3,  February 29,  L972,  Payable
to Faith Fudell  Barrer and Hardie,
Barov ick,  Konecky & Gaines for  wi fe 's
l ega l  f ees . . .

I I .  (Roger  Barrer)
Check +L235,  May 30,  L972,  Payhble
to Faith Barrer and Hardee,
Barovick & Konecky
Fo r  w i f e ' s  l ega l  f ees . . .

$  1 ,750 .00

15 ,  O00 .  00
16 ,  75O.  00

b)  An addi t ional  unsubstant ia ted amount  1,550.00
Total al imony disal lowed $18 ,300 .00
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6.  A copy of  the minutes of  the d ivorce t r ia l  o f  Apr i l  28,

1972 revealed the fol lowing excerpts from the sett lement agreemeot:

(a)  ( t tem l ,  page 23)  "The defendant  shal l  pay to

the plainti f f  on the f irst day of each and every month, commencing

May L972,  dt  the rate of  940,000 a year  for  a l imohy,  maintenance,

and suppor t  for  p la in t i f f  and for  the i r  son Rober t . , ,

(b)  ( I tem 8,  page L25)  "The defendant  (pet i t ioner)

shal l  pay to  the p la in t i f f  the sum of  915,000 in  fu l l  payment  of

counsel  fees and d isbursements and the p la in t i f f  re leases and

discharges a l l  c la ims against  the defendant  or  by th i rd  persons

incurred by her  for  goods or  serv ices furn ished at  her  request . . .  -  "

7 .  Pet i t ioner  contended that  the legal  expensesto res is t

h is  wi fe 's  c la im to be awarded a l imony are re la ted to  expenses

for management, conservation, maintenance and production of income

or income producing property and are deductible under section 2L2

of the Internal Revenue Code.

CONCTUSIONS OF I,AW

A. That the miscellaneous deduction schedule which indicated

the a l imony deduct ion of  945,664.00 is  accepted as having been

done in the ordinary and normal course of performing an audit.

That the petit ioner has not sustained his burden of proof regarding

his  object ion to  the use of  th is  f igure as h is  a l imony deduct ion

on h is  L972 income tax return.
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B. That althouqh the terms of the divorce sett lement are

made a par t  o f  the cour t 's  order ,  requi r ing the pet i t ioner  to

pay  a l imony  to  h i s  w i fe  and  $15 ,000  i n  1ega l  f ees ,  t he  a t to rney ' s

fees are not  deduct ib le  as a l imony.  The legal  fee does not

constitute a periodic payment within the meaning and intent of

sect ion 7L of  the In ternal  Revenue Code,  nor  is  the lega1 fee

inc ludable in  the wi fe 's  qross income pursuant  to  sect ion 215

of  the In ternal  Revenue Code;  therefore,  i t  is  not  deduct ib le

by pet i t ioner .

C. That the legal fees paid by petit ioner are not deductible

as "bus iness"  expenses wi th in  the meaningi  and in tent  o f  sect ion 2L2(2)

of  the In ternal  Revenue Code.

D. That the Income Tax Bureau has properly disal lowed

$18,300.00 of  the "a l imony"  deduct ion as ine l ig ib le  or  unsubstan-

t ia ted i tems.



- 6

E.  That  the pet i t ion of  Roger  A.

Not ice of  Def ic iency issued September

together with such interest as may be

DATED: Albany, New York

Augus t  25 ,  L97B

Barrer

29 ,  L975

1awfu1ly

is denied and the

i s  sus ta ined ,

due .

COMMISSIONER

COMMISS ION

COMMISSIONER


