
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

W. I,AWRENCE ANd ELIZABETH C. BANI(S

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f  Pe rsona l  I ncome
Taxes under  Ar t i c le  (D 22 of  the
Tax Law for the Year(s)><oo<A8X!otD(s)
L 9 7 O ,  L 9 7 L  a r : d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  22nd day  o f  March  ,  L978,  xhe served the  w i th in

Notice of Decision by 6xuod:trx*) mail upon w. Lawrence and

Elizabeth c' B"th&**ou**se<d) Ehe peririoner in rhe wirhin proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  &  Mrs .  W.  Lawrence Banks
13 Abercorn place

London,  N.W.  8 ,  Eng land

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  v r i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the QcgreoexXaOd:sr

Ef<>aSlg) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (uexxeos*xBius<sft>fu) petitioner.

AFFIDAVIT OF MAILING

oc

d

before me this

of ivlarch
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STATE OF NEW YORK
STATE TA'( COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

W. LAWRENCE ANd ELIZABETH C. BANKS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income
T a x e s  u n d e r  A r t i c l e $ )  2 2
Tax Law for the Year(s)>(}n<XeftOC8)(tQ
L 9 7 O ,  1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
Counry of Albany

John Huhn

*re is an employee of the

age,  and tha t  on  the  22nd

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

AFFIDAVIT OF MAILING

of  the

by (cert i f ied) mai l  upon Arthur M. Hayes, Jr.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

J t . ,  C P A

day of March , L9 78, gtre served the within

( rep resen ta t i ve  o f )

by enclos ing a t rue copy thereof  in  a

as for rows:  
Ar thur  M'  HaYes,
Ernst  & Ernst
I40 Broadway
New York, New york 1OOO5

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \^Trapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

22nd

before me th is

March

t o

d a y
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS zuREAU

ALBANY, NEW YORK t2227

Itarch 12, 19?8

tlt. & Hrs. W. Iawrancc San*,r
13 fbcrcorn PLaer
l€ndanr, H.tl. flr Hlaad

Dutr xrr & !lrr. Bcnhrr

Please take notice of the nref;|ttr
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(t) 6S0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mefttlfr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

&*{M,
Aloyr{ur rt. trcndga
ltrl,rtant Dtrtotor

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



DECISION

STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

W. I,AWRENCE ANd ELIZABETH C. BANKS

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under :
Art icle 22 of the Tax Law for the Years
1970 ,  1971  and  L972 .  :

The pet i t ioners,  W. Lawrence Banks and p l izabeth C.  Banks,

13 Abercorn Place,  London,  N.  W. B,  nngland,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the years 1970,

1971  and  L972  (F i I e  No .  00149 ) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York on August  10,  L976 at  1 :15 P.M.

Pet i t ioners appeared by Ernest  & Ernest ,  CPAs (Ar thur  M.  Hayes,  JT.

Esq. ,  o f  counsel ) .  The Income Tax Bureau appeared by Peter

Cro t t y ,  Ese .  (So lomon  S ies ,  Esq .  ,  o f  counse l ) .

On September L7, 1976, Mil ler & Summit ( l , t ichael G. Tannenbaum,

Esq. ,  o f  counsel )  adv ised the Hear ing Of f icer  that  they had been

reta ined as counsel  for  the pet i t ioners.  A request  had been made
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at the hearing for t ime to submit addit ional evidentiary matter

and a memorandum of law with respect to the issues in the case.

On October 22, L976 a memorandum of law, with evidentiary exhibits

attached, was submitted by counsel for the petit ioners together

with an application for a formal rehearing on the petit ion. That

application was denied by the State Tax Commission and the case

was submitted to the Hearing Off icer for preparation of a proposed

dec is  i on .

Due consideration has been criven al l  the information in the

en t i r e  f i l e .

I S S U E

Whether the apartment maintained in New York State by a

Br i t ish domic i l iary  dur ing h is  f ive year  s tay in  New York con-

sti tuted a permanent place of abode so as to make the petit ioner

a  New York  S ta te  res iden t  w i th in  the  mean ing  o f  sec t i on  605 (a ) (2 )

of the Tax Law when he admittedly spent more than 183 days in the

State dur ing each of  the tax years in  issue.

FINDINGS OF FACT

I .  On May 2Q, L974 the Income Tax Bureau issued a Notice of

Deficiency and a Statement of Audit Changes imposing addit ional

New York State personal  income taxes for  the years 1970,  1971 and

L972 upon the pet i t ioners,  W. Lawrence Banks and h is  wi fe ,
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E l i zabe th  C .  Banks .  The  de f i c i ency  assessed  was  $21 ,865 .42  p lus

i n te res t  o f  $2 ,4L4 .L9  f o r  a  t o ta l  a l l eged l y  due  o f  $24 ,279 .6L .

An explanatory attachment indicated that the information submitted

by pet i t ioners,  W. Lawrence Banks and h is  wi fe ,  EL;-zabeth C.  Banks,

had not established that they were in the United States for a

temporary period to accomplish a specif ic purpose. The notice

also pointed out  that  for  the tax year  beginning January 1,  L972,

long term capital gains were taxable at 60% raLher than 5O/" teport-

ab le to  the In ternal  Revenue Serv ice.  Therefore,  20% of  the long

term capi ta l  ga in repor ted on pet i t ioners '  Federa l  income tax

return must  be added at  L ine 2,  Page I  o f  the L972 New York State

return.

2.  pet i t ioners,  W. Lawrence Banks and h is  wi fe  El izabeth C.

Banks,  had t imely  f i led jo in t  New York State nonres ident  income

tax returns for  each of  the years L97O, 1971 and L972.  They had

paid the tax shown to be due on the income tax returns.

3.  Dur ing Apr i l  o f  1968 the pet i t ioner  W. Lawrence Banks

was transferred by his Brit ish corporate employer, Robert Fleming

and Company Limited, to New York for a period of t ime not to exceed

five years to form its wholly-owned American subsidiary, Robert

F leming Incorporated.  The in i t ia l  term was for  three years.
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4.  The t ransfer  o f  pet i t ioner  W. Lawrence Banks was for

the speci f ic  purpose of  establ ish ing an investment  banking

presence in  New York State.  Copies of  minutes of  pr ior  meet ings

of  the Board of  Di rectors,  and correspondence wi th  the Min is t ry

of Social Security support the written statement of the United

Kingdom employer that petit ioner W. Lawrence Banks was transferred

to New York for a l imited period of t ime

5.  Photostat ic  copies of  re levant  por t ions of  the passpor t

of petit ioner W. Lawrence Banks indicate that he entered the

Uni ted States on a Non- Immigrant  E- l  v isa in  Apr i l ,  1968.  The

visa was renewed with the same non-immigrant status in Augrust,

L97 L.

6. Petit ioner W. Lawrence Banks submitted a reply to a

"Quest ionnai re -  A l locat ion of  Personal  Serv ice Compensat ion"

supplementary to his New York State income tax return for the

year  L972 which deta i led days worked out  o f  s tate and not  a t  home.

I t  ind icated that  pet i t ioner  had worked 65 of  h is  to ta l  o f  223

work ing days outs ide New York State.  Pet i t ioner  W. Lawrence Banks

had engaged in  bus iness meet ings and negot ia t ions in  Washington,

D .C . ,  Ph i l ade lph ia ,  Pennsy l van ia ,  Ch icago ,  I l l i no i s ,  M inneapo l i s ,

Minnesota,  Dal las,  Texas,  Houston,  Texas,  Huntsv i l le ,  A labama,

Denver, Colorado and London, England as well as other places.
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This computation and al location was accurately reflected in

Schedule A-1 of  the L972 New York State nonres ident  income tax

return.  A l locat ions for  L97O and L97l  were s imi lar ly  shown.

7.  Whi le  in  New York,  pet i t ioner  W. Lawrence Banks leased

an apartment and it  was furnished both with his own and with

furniture owned and supplied by the New York corporation organized

by W. Lawrence Banks. That corporation, Robert Fleming, Incorporated,

100 WalI Street, New York, New York, was and is a wholly-owned

subsidiary of Robert Fleming and Company Limited of London, England.

B .  I n  each  o f  t he  tax  yea rs  L97O,  L97L  and  L972 ,  pe t i t i one rs ,

W. Lawrence Banks and Elizabeth C. Banks, spent more than lB3 days

in New York State.  In  L973,  pet i t ioners returned to  l ive in  Eng1and.

CONCLUSIONS OF LAW

A. That  the pet i t ioners,  W. Lawrence Banks and El izabeth C.

Banks, were domici l iaries of Great Britain who came to New York

State for  a  temporary and def in i te  s tay to  accompl ish a par t icu lar

purpose. That during the f ive years of their stay in New York,

pet i t ioners d id not  mainta in a permanent  p lace of  abode in  th is

state and were therefore nonresidents within the meaning and intent

o f  sec t i on  605 (a )  ( 2 )  o f  t he  Tax  Law  and  20  NYCRR IO2 .2 (e ) .
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B .  Tha t  t he  pe t i t i on  o f  W.

Banks is  qranted and the Not ice

i s  cance l l ed .

DATED: Albany, New York
March  22 ,  1978

Lawrence Banks and

o f  D e f i c i e n c y  i s s u e d

E l i z a b e t h  C .

M a y  2 0 ,  L 9 7 4

STATE TAX COMMISSION

\  A  \ l
\/1 ,t{ }(- +1,Lr*--.-
Y Y-\-\'v v\

COMMISSIONER

COMMISSIONER

I PRESIDEIilI


