
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CLARON and KRISTINE BAILEY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income & Unincorporated Bus.
Taxes  unde r  A r t i c l e ( s )  22  &  23  o f  t he
Tax Law for the Year 6}XHXXRSX*g*,(NX
r972

Sta te  o f  New York
County of

John lluhn

she is  an employee of  the

age,  and that  on the 24th

Notice of Decision

AFFIDAVIT OF }.IAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

b y

a s

day of Apri l ,  19 78 r  :ghe served the wi th in

by (cert i f ied) mai l  upon Claron & Krist ine Bai ley

@ t-he pet i t ioner  in  the wi th in proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fo l lows:  Claron and Kr is t ine Bai ley
35 "Br t  Pal  Street
Plainview, NY 11803

and by deposi t ing same enclosed in a postpaid proper ly  addressed \ . r rapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the KAAPOEOeUOAOOUe(

dO(XXi lOtXpet i t ioner  here in and that  Lhe address set  for th on said vTrapper is  the

las t  known  add ress  o f  t he  pe t i t i one r .

Sworn

24th-

to

d a y

before me th is

of ApriJ- , 19 78

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N l

1 4 I L T o N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Arrlf t{, t$t0

Cleron rld Xrt'rttar lrtlry
t5 ttlft }ll gtrrot
Flalnrvlrrr lfl lf$t

Drrr ttr. fr tlr.. ld.!.ryr

Please take notice ̂ of the . DmIgIOtr .
of  the State Tax Commission--encloSed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(1) 690 & 722 of the Tax Law, any
proceeding in court to review ai-Sdverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within * mthc
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Taxing Bureau's Representative

' . i . . :

TA-r . r2 (6/77)
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STATE OF NEW YORK

S{'ATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CLARON BAIIEY and KRISTINE BAILEY

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the Year 1972.

DEC]SION

Peti t ioners, Claron and Krist ine Bai ley, residing at 35 t tBtt  Pa1 Street,

Plainview, New York 11803, f i led a pet i t ion for redeterminat j-on of a def ic iency

or for refund of personal income and unincorporated business taxes under Articles

22 and 23 of the Tax Law for the year i97Z (Fi-Ie Nos. 1048, and 10486).

A smal-l claims hearing was he1d. before Joseph Chyrywaty, Hearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on March 28, 1977 at,2:45 P.M. Pet i t ioner claron Bai ley appeared ry

se and for his wife,  pet i t ioner Krist ine Bai ley. The Income Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Franc is  Cosgrove,  Esq. ,  o f  counse l ) .

]SSUES

r .

for the

subj ect

Whether the income derived f1e6 nat i t innan f l1rnsn Bai- leyfs act iv i t ies

year 1)f2 as an outside sal-esman with Sorenson Research Company, was

to unincorporated business tax.
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'  I I .  Whether pet i t ioner Claron Bai ley worked for Xomed Corporat ion in 1)12 and,

i f  so, whether the receipt of  commissior l"  r"o* Xomox Corporat ion was also subject

to unincorporated business tax.

I I I .  ldhether pet i t ioners substant iated travel,  entertainment and other mi-scel-

laneous expenses which they deducted on their tax return for the year 1972.

FINDINGS OF FACT

1. Pet i t ioners,  Claron Bai ley and Kr is t ine Bai ley,  t imely f i led a New York

State income tax res ident  return (Form IT-2O1) for  the year  1972.  Pet i t ioner

Claron Bailey did not f i l-e an unincorporated business tax return for said year.

2.  On October 27,  1975,  the Income Tax Bureau issued a Not ice of  Def ic iency

against  pet i t ioner  Cl-aron Bai ley and another  Not ice of  Def ic iency against  both

Claron and Kr is t ine Bai ley.  The Not ice of  Def ic iency in  the name of  Claron Bai ley

was issued on the Erounds that  h is  act iv i t ies as an outs ide salesman const i tu ted

the carry ing on of  an unincorporated business.  I t  set  for th a def ic iency in  the

amount  of  $698.06,  p lus penal ty  and interest .  The Not ice of  Def ic iency in  the

name of Claron and Kristine Bail-ey was issued upon the grounds that certain

travel, entertainment and miscell-aneous expenses reported by Claron Bailey and

Kristine Bailey on their 1)12 lornt New York State income tax return had not been

adequately substantiated by documentary evi-dence of payment. As a result ' an

addi t ional  f i157.2O of  personal  income tax (p lus in terest)  was determined to be due.

3. Claron Bailey was a regional sales manager for Sorenson Research Co. ' a

manufacturer of medi-cal supplies and equipment. He supervised and hired salesmen

and" soli-cited new accounts within the New York, New Jersey and New England areas.

Al though pet i t ionerrs terr i tory was restr ic ted to said region by Sorenson Research

Co., said pr incipal nei ther l imited nor control led which accounts pet i t ioner

could pursue within that area.
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4.  Monthly and quarter ly sales reports,  as wel l  as weekly progress reports,

*-"""  
"" . , l r ' i red 

trv Sorenson Research Co. from al l  of  i ts sal-esmen.f \ v D v a I

5.  Claron Bai ley,  was paid on a commission basis  by Sorenson Research Co.

The amount of the commission was determined by an agreed-upon percentage of the

total sales transacted in his reAion. Federal- and New York income taxes and

qnn' i r - l  eaa.r j+rr  fa)<gs were not  wi thhel -d f rom his  income by Sorenson Research Co.

for  fho r rarn ' i -  quest ion,  a l though a pension p lan,  medical  and denta l  benef i ts ,

as wel l  as d iscounts on the companyrs products,  were provided by said company to

i ts  sa les representat i -ves.

5 .  I n  t he  ve ta r  1971 -  d r : r i . . g  h i s  t enu re  a t  So renson  Resea rch  Co . ,  pe t i t i one r

Cl-aron Bailey assumed a simi-lar position with the Xomed Corporation (a subsidiary

of  Xomox Corporat i -on) ,  a lso a suppl ier  of  medical  goods and equipment .  Af ter

approximately  three months wi th Xomed Corporat ion,  Sorenson Research Co.  requested

+h'+ +h^ -^+;+r" ' rner  terminate h is  associat ion wi th the other  medical  suppl ier .

Af ter  sa id request ,  Claron Bai ley a11eged1y d iscont inued h is  employment  wi th

Xomed Incorporated and contended that  h is  wi fe,  Kr is t ine Bai ley,  began to work

f a n  1 - h a n  n a r f n r

" , - - , - , 'm ing  
var ious  c l .e r ica l -  du t ies .  K- is t ine  Ra i '1  a r r  v ras  repor ted ly

employed by Xomed Corporation for the years 1972 through 1974.

7.  fn  pet i t ionersr  New York State incone tax return (Form f I -2O1) for  the

year 1)12,  Kr is t ine Bai leyrs occupat ion was l is ted as that  of  housewi fe.  fhe

Uni ted States Miscel - laneous Income Statement  (Form 1O99-Misc.)  for  1972 f rom

Xomox Corporation identif ied Claron Bailey (al-so known as rrMonktr Bailey), as the

naa i - i a r r  n r  ^ ^qm iss ions  i n  t he  sum o f  $111739 .33 .  Pe t i t i one r  exp la ined  tha t  a

trcomputer foul-uprf fail-ed to erase his name from the payroll and that as a

naerr ' l r  i -nnmo oarned f rom Xomed Corporat ion by Kr is t ine Bai ley for  serv ices

n a n  d  o n a r l  1 ^ \ r  h  a r. '-, were consequently paid to her husband by Xomox Corporation.
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Petit ioners introduced a statement signed by Kristine Bailey alleging her

employment  wi th Xomed Corporat ion,  but  fa i ied to in t roduce other  records which

showed that an employer-employee relationship did exist between Xomed Corporation

and Kr is t ine Bai lev.

B. Petit ioner Claron Bailey maintained that once Sorenson Research Co.

requested that he terminate his relationship with Xomed Corporation he did so and

then worked only for Sorenson Research Co. during the period in question. Cl-aron

Bailey also contended that he always considered himself to be an employee of

Sorenson Research Co. and that said company regarded hj-m as arr employee as we1l.

This was in spite of the fact that the copy of the agreement between Sorenson

Research Co.  and i ts  sa l -es representat ives stated that  the lega1 re lat ionship

between the par t ies should be one of  an independent  contractor .  Pet i t i -oner

Cl-aron Bailey never signed the agreement while he was associated with Sorenson

Research Co. He explained that the agreement did not alter his employer-employee

na]or jnncl ' r ' i -  r^r i+h Sorenson Research Co. ,  and fur ther  contended that  the agreement

was drafted only to appease certain sales representatives who wished to have

terms of  thei r  re lat ionship wi th Sorenson Research Co.  in  wr i t ing.

9. In support of his contention that he was an employee of Sorenson

Research Co. ,  pet i t ioner  Claron Bai ley referred to an audi t  o f  sa id comparty by the

Internal Revenue Service, in which it was deterrnined that the association between

Sorenson Research Co.  and i ts  sa les representat ives const i tu ted an employer-

employee relationship for FICA tax purposes. This resulted in a J-evy for unpaid

FICA taxes against Sorenson Research Co.

10.  Pet i t ioner  Claron Bai ley mainta ined an of f ice in  h is  New York home where

he al-so had an answering service. He did not have a separate telephone number for

busj-ness and personal use.
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,  11. Business expenses (such as off ice suppl ies, t ravel,  entertainment and

other miscel-laneous costs) were paid for bj Claron Bailey, without reimbursement

frorn Sorenson Research Co.

1?. The Income Tax Bureau contended that some of the amounts reported as

income tax return werebusiness deducti-ons by the petitioners on thei-r 1)12

unsubstant iated. Accordingly,  i t  recomputed Claron

taxable income.

Bai ley and Kr is t ine Bai leYrs

13. Pet i t ioner Claron Bai ley submitted his datebook

and lodging expenses incdurred during 1972. No receipts

introduced.

or

evidence of the meal-s

guest checks were

14. Telephone bi l ls for nine months of 1972 were presented by pet i t ioners to

prove the amounts reported for said year. Petitioners explained that the remain-

ing three monthsl charges were computed on the basis of his previous records.

15. There was no documentary evid.ence introduced by petitioners to verify

anw of the entertainment and gi f t  expenses which they reported in luheir  1972

New York State income tax return.

CONCLUSIONS OF I,AW

A. That  pet i t ioner  Claron Bai leyrs sales act iv i t ies on behal f  o f  the

Sorenson Research Co.  dur ing the year  1972 const i tu ted the carry ing on of  a

sales business as an independent contractor, within the meaning and intent of

sect ion 7O3&) of  the Tax T,aw, s ince said f i rm fa i led to exerc i -se suf f ic ient

d i rect ion and contro l  over  pet i t ionerrs sales act iv i t ies so as to resul t  i -n  an

employer-employee re lat ionship.  Therefore,  the income der ived f rom pet i t ionerrs

sales act iv i t ies on behal f  o f  the Sorenson Research Co.  dur ing the year  1)12 was

subject  to  unincorporated business tax.
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B.  That  pet i t ioner  Claron Bai  I  ev has f .e i  1ed.  to  susta in the burden of  r : roof

requi red by sect ion 689(e)  of  the Tax l ,aw to show that  the commission income of

f i1 l ,739-3J paid to h im dur ing the year  19Tzby xomox corporat ion was not

commission income for  sa les rnade by said pet i t ioner  on behal f  o f  Xomed Corpora-

+ ' i  ^ h  a -  ] - l ^ ^ +  v -Lrul r  L l '  L laL , rc ;med Corporat ion exerc ised suf f ic ient  d i rect ion and contro l  over

h is  sales act iv i t ies so as to resul t  in  an employer-employee re lat ionship.

l rhanafn-o n^+' i+ ionerrs sales act iv i t ies dur ing 1972 on behal f  o f  Xomed Corpora-

t ion are considered to have const i tu ted the carry ing on of  an unincorporated

business,  wi th in the meaning and intent  of  sect ion TO|f t )  o f  the Tax Law. The

income der ived f rom pet i t ionerrs sales act iv i t ies dur ing 1)12 on behal f  o f

xomed corporat ion is  subject  to  unincorporated business tax.

C.  That  the pet i t ioners have fa i led to submit  suf f ic ient  documentary or

other evidence to substantiate the travel - entcr,lsinrnent and other miscel_laneous

expenses disallowed by the Income Tax Bureau for the year 1)f2. Therefore, said

expenses were properly disal_lowed as unsubstatiated.

D.  That  the pet i t ion of  Claron Bai ley and Kr is t ine Bai ley is  denied and

the not ices of  def ic iency issued on October 27,  1975 are susta ined,  together

with such additional interest as may be lawfu1ly owing.

DATED: Albany, New York

Aprf-L 24, 1978


