
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IRVING T,EVINE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1970.

DECISION

Pet i t ioner ,  I rv ing  Lev ine ,  2O9-O3 )6 th  Avenue,  Bays ide ,  New York  11365,  f i led

: na*j  f i  nn f^- -edeterminat ion of def ic iency or for refund of personal income tax

under Art ic le 22 of the Tax Law for the year 1970 (Fi le No. 11219).

A smal l  c l-aims hearing was held before Wil l iam Vafcarcel,  Hearing Off icer,  at

the off ices of the State Tax Cornmission, Two World Trade Center,  New York, New York,

on June 2, 1977. The pet i t ioner appeared with El1iot L.  Schaeffer,  Esq. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Abraham Schwartz,  Esq., ,  of

counse l - ) .

ISSUES

I .  Whether  pet i t ioner  was subject  to  a penal ty  in  accordance wi th sect ion

A9 .c /  ^ \  a r  * . 1 " ^  r r -
vv -/ \ 6 J urrE .oX LaW .

I I .  Whether a Not ice of Def ic iency asserted against pet i t ioner was issued

within the statutory period prescr ibed by the Tax Law.
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F]NDINGS OF FACT

1. On August 25, 1974, the fncome Tax Bureau issued a Not ice of Def ic iency

imposing a penalty in accordance with sect ion 68:(S) of the Tax Law against

pet i t ioner '  as a person who wi l l fu l ly fai ted to col- lect,  t ruthful ly account for and

pay over personal income taxes withheld by Botany Brands, Inc.

2. Pet i t ioner was employed by Botany Brands, Inc. for approximately f i f teen

years. Al though or iginal ly employed as a bookkeeper,  pet i t ioner had been the

treasurer of Botany Brands, Inc. for the last seven years of his employment,  which

included the year 1970.

1. Pet i t ionerrs dut ies as Botanyrs treasurer incl-uded the preparat ion of

budgets and project ions, the signing of corporate checks and tax returns and the

general  supervision of the bookkeeping staff .

4. Petitioner was ful1y aware of outstanding withholding taxes due for the

year 19701 however,  he asserted that they were not paid due to a lack of corporate

funds. He also asserted that he had a reasonable expectation that the withholding

taxes due would eventual ly be paid by the corporat ionts president,  who had

original ly instructed him not Lo pay the outstanding debt.

5. Pet i t ioner asserted that when the corporat ion developed cash-f1ow problems,

the president of the corporat ion had sol-e authori ty in determining which i tems were

n r  r ^ t a r a  n n *  n q i  du  y q f q .

6. Botany Brands, Inc. f i led two information statements for the year 1970,

nrma]rr  lha \ Iaur York State Wage and Tax Statement Form (fT-21O2) and the Reconci l -

iat ion of New York State Personal fncome Tax Withheld Statement ( fT-2103).  The

latter forrn was signed by pet i t ioner;  however,  withholding tax returns ( f f -ZtOt)

for the year 1970 were not f i led.
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CONCLUSIONS OF LAW

A. That pet i t ioner,  f rv ing Levine, has not sustained the burden of proof

required Gn accord.ance with sect ion 68g(.)  of  the Tax Law) to establ ish that he

was not a person who wil-lfu11y failed to collect and pay over personal income taxes

withheld by Botany Brands, Inc.,  within the meaning and j-ntent of  sect ion 685(g)

and sect ion 585(n) of the Tax Law.

B. That the pet i t ioner was a person required. to co1lect,  t ruthful l -y account

for and pay over New York State withholding taxes due from Botany Brands, Inc. and

that he wi11ful ly fai led to do so, in accordance with the meaning and intent of

sect ions 58f(e) and 685(n) of the Tax Law.

C. That since a withholding tax return ( I t -Zro1) was not f i led, an assessment

may be issued by the Income Tax Bureau at any ti-me, i-n accordance with the meaninE

and in ten t  o f  sec t j -on  683(c ) ( t )  o f  the  Tax  Law.  There fore-  the  Not ice  o f  Def ic iency

dated August 26, 1)f4 was issued t imely.

D. That the pet i t ion of I rv ing l ,evine is denied and the Not ice of Def ic iency

issued August  26 ,  1974 in  the  sum o f  $1 ,191.50  is  sus ta i -ned,  together  w i th  such

addi-tional interest as my be lawfu11y owing.

DATED: Albany, New York

March 16, l -978


