
STATE OF NEW YORK
STATE TAX COMMISSION

In  the I ' la t ter  of  the Pet i t ion

o f

MARTIN L. LEE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
^€ Personal Income and
i""""ut*Fs,"rBsr"1E?$ 98"*fi8=i3 or rhe
Tax Law for the Year (s) wr*erio$G)
L97O,  L97 l  and  L972 .

SLate  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, f ;he served the within

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Mar t in  L .  Lee

enc los ing

f o l l o w s :

(xeqcexxnoattxer:of) the petitioner ln the within proceeding,

a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

Mr.  Mart in  L.  Lee
25OO Johnson Avenue
Bronx, New York LO463

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the (Ee$xegt€nxrai{te

x8>otX) pet i t ioner  here in and that  the address set  for th on said wrapper is  the

lasE known address of the (aepxxseotx!<s's<x8>Ohe) petit ioner.

Sworn to before me th is

13th day of  December ,  19 78

AFFIDAVIT OF MAILING

by

a s
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STATE OF NEW. YORK 
.

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

}4ARTTN L. LEE
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
n€ Personal  Income and

;;-"u""t*fffRsfsl8?"r99"*fi8=is or rhe
Tax Law for the Year(s) o0x*xdlr6(x)
1 9 7 0 ,  L 9 7 I  a n d  L 9 7 2 .

AFFIDAVIT OF MAILING

Sta te  o f  New York
County egAlbanY

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  19'78, xhe served the within

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon Robert  Manowitz and

John Meyerer (representat ive of)  t -he pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed

a s  f o l l o w s :
Robert Manowitz and John Meyerer, CpA's
Manowitz, Meyerer & Mayor
250  Wes t  57 th  S t ree t
New York, New York 10019

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  Ner^ r  york .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  v r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Srnrorn to before me th is

13 th  day  o f  December  ,  Lg7B ,

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEWYORK 12227

Pecember 13r 1978

tff. Martr.n I,. Lee
2SOO dlohnron Avcnue
Bronre, Hg|t fork 10463

D€atr !dt. Xrcer

Please take notice of the DBBtBIff
of the State Tax Cornmission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s; 650 end ?22 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ndrthe
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

dlotctrrh ChyrltuatY
Iteartng &(rlllnor

Peti t ioner 's Representat ive

Taxing Bureauts Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

IVIARTIN L. LEE

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Law for the Years 1970, L97 I and
L972 -

DECIS ION

Pet i t ioner ,  Mar t in  L.  Lee,  2500 Johnson Avenue,  Bronx,

New York LO463,  f i led a pet i t ion for  redeterminat ion of  a  def i -

ciency or for refund of personal income and unincorporated

business taxes under  Ar t ic les 22 and 23 of  the Tax Law for

the years 1970,  L97L and L972 ( r ' i le  no.  L2674)  .

A smal l  c la ims hear inq was held before Harry  Huebsch,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Cornmiss ion,

T\,vo World Trade Center, New York, New York, on Apri l  L'7, L97A

at  I :15 P.M.  Pet i t ioner  appeared by Rober t  Manowi tz ,  CPA and

John Meyerer, CPA. The Income Tax Bureau appeared by Peter

Cro t t y ,  Esg .  (B ruce  Za laman ,  Esq . ,  o f  counse l ) .

ISSUE

V' /hether  pet i t ioner ,  a  so le propr ie tor ,  was ent i t led to  a

deduction for wage expenses for his wife, thereby permitt ing him

to reduce his unincorporated business and personal income tax

l i ab i l i t i e s .
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FINDINGS OF FACT

I .  Pe t i t i one r ,  Mar t i n  L .  Lee ,  and  h i s  w i fe  ce ra ld ine  Lee

timely f i led New York State combined personal income tax returns

on Form IT-208 for  L97O, 1971 and 1972,  oD which business income

was equal ly  d iv ided between pet i t ioner  and h is  wi fe .  Unincorpo-

rated business tax returns were not  f i led for  sa id years.

2. The Income Tax Bureau contended that petit ioner was

engaged in  the carry ing on of  an unincorporated business.  On

March  31 ,  L975 ,  i t  i ssued  a  s ta tu to ry  No t i ce  o f  Oe f i c i ency ,

asser t ing unincorporated business tax for  L97O, l97 l  and L972

o f  $2 ,24O.7O and  pe rsona l  i ncome tax  fo r  1971  and  L972  o f

$L ,296 .9 : - . ,  p l us  pena l t y  ( pu rsuan t  t o  sec t i on  685  (a )  ( 1 )  and

(a ) (2 )  o f  t he  Tax  Law)  and  i n te res t  o f  9916 .85  and  $638 .88 ,

respec t i ve l y ,  f o r  a  to ta l  o f  $5 ,093 .34 .  No  ad jus tmen t  was  made

to the L97O personal  income tax return,  s ince the s tatute of

l imi ta t ions had expi red for  sa id vear .

3.  Pet i t ioner  conceded that  he was the so le propr ie tor

of  an unincorporated business.  The business was involved in

two operat ions,  namely,  a  t ravel  agency and the sa le of  not ions,

t ies,  sh i r ts  and promot ional  i tems.  Both operat ions were carr ied

on from the same location. The income and expenses for both

operat ions were lumped together  on Federa l  Schedule r rCrr  and

treated on h is  books as one ent i ty .
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4.  Pet i t ioner  contended that  h is  wi fe  worked for  h im as an

employee and,  therefore,  he was ent i t led to  deduct  a  reasonable

wage expense attr ibutable to her services for unincorporated

business tax purposes.  He a lso contended that  her  wage income

was repor table on her  separate tax return on Form IT-208.  He

de te rm ined  he r  wages  t o  be  $12 ,480 .00  i n  1970  and  $11 ,440 .OO

in l97L and the same Ln 1972.  He fur ther  contended that  h is

wife was involved mainly in the travel agency and that she worked

five days a week at the off ice and ran the day-to-day operations

of the agency.

5.  Pet i t ioner  d id  not  pay h is  wi fe  a sa lary  dur ing the

years  a t  i ssue .  Pe t i t i one r ' s  w i fe  tes t i f i ed  tha t  she  d id  no t

demand a salary check "because he took good care of me. " T'here

were no deductions, rro payments for social security, unemployment

insurance,  workmen's  compensat ion,  d isabi l i ty  benef i ts ,  or  the

wi thhold ing of  State or  Federa l  income taxes.  Pet i t ioner  d id

not submit documentarv or other substantial evidence to show

that his wife was a bona f 11]s. employee, ot that their sharing

in f inancial matters was any different than that which many

marr ied persons do,  wi thout  regard to  work or  bus iness.
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CONCLUSIONS OF I,AW

A. That  pet i t ioner ,  Mar t in  L.  Lee,  d id  not  susta in the

burden of  proof  requi red ( in  accordance wi th  sect ion 689 (e)

of the Tax Law) to show that his wife was a bona f ide employee;

therefore,  he was not  ent i t led to  a deduct ion for  wage expense,

thereby permitt ing him to reduce his unincorporated business

and personal  income tax l iab i l i t ies.

B.  That  the pet i t ion of  Mart in  L.  Lee is  denied and the

Not ice of  Def ic iency issued March 31,  L975 is  susta ined,  together

with such addit ional interest as may be lawful ly owing.

DATED: Albany, New York
December l-3,79TB

COMMISS ION
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