
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAY S. LANDESMAN
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income & Uninceirporated Bus.
Taxes  unde r  A r t i c l e  ( s )  22  &  23  o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  o r  P e r i o d ( s )

1969.  L970 and I97L

S ta te  o f  New York
County of Albany

John Huhn

phe is  an employee of  the

age,  and that  on the 14th

Not ice of  Decis ion

AFFIDAVIT OF },IAILING

,  be ing duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day of February , 1978 , fhe served the within

by (cer t i f ied)  mai l  upon Jay S.  Landesman

the pet i t ioner  in  the wi th in proceeding,

secu re l y  sea led  pos tpa id  w rappe r  add ressed

M

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Jav S.  Landesman
c/o Morr is P. Si lver,  CPA
45 North St,at ion PLaza
Great Neck, NY 11021

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

T h a t d e p o n e n t f u r t h e r s a y s t h a t L h e s a i d a d d r e s s e e i s t h e f f i

2fx**g[ pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the {Xm1f**X****Xfxffx*k}xpetitioner.

Sworn

14rh

t o

d a y

be fo re  me  th i s

of February

( 2 / 1 6 )

,  L 9 7 8 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JAY S. LANDESMAN
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income & Unincorporated Bus.
Taxes  under  Ar t i c le  (s )  22  & 23  o f  the
Tax Law fo r  the  Year (s )  o r  Per iod(s )
1969, 1970 and L97L

Sta te  o f  New York
County of Albany

John Huhn

:she is  an employee of  the

age ,  and  tha t  on  the  14 th

Not ice of  Decis ion

( representa t ive  o f )

by enclosing a true copy thereof in a

as fol lows: Morr is p. Si lver,  CpA
45 North Station p].aza
Great Neck, Ny IL}ZL

AFFIDAVIT OF MAILING

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of February , L9 7g , €F. served the within

by (cert i f ied) mai l  upon Morr is P. Si lver,  CpA

the peEit ioner in the within proceeding,

securely sealed postpaid r^rrapper addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14th

t o

d a y

before me th is

of February

rA-3 (2/76)

,  L978,



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227
ttb'trury'lt, lttt

Jry t, tandrenc
*/o lferrll l. tilsr, OPA
*5 Hartt Strttnil tlrlt
Orolt llcG*t trf ft$gt

Dnr Ur. trsdrrrtrl
Please take notice of the Drctrtm
of the State Tax Commissibn-enclo- ied herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 f ttj l of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I 3r6tbl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

j '/"
t

JoilfL
h*lnf

Petitionerts Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COM}4TSSTON

In the  Mat te r  o f  the  Pet i t ion

o f

JAY S. LANDESMAN

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Personal  Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1969 ,  1970  and  L97L .

I .  Whe the r  pe t i t i one r rs  fa i l u re

New York State income tax return and

DECIS ION

Pet i t ioner ,  Jay S.  Landesman,  c /o Morr is  P.  S i lver ,  CPA,

45 Nor th Stat ion P]-aza,  Great  Neck,  New york 11021,  f i led a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund of

personal  income and unincorporated business taxes under  Ar t ic les

22 and 23 of  the Tax Law for  the years 1969,  1970 and 1971

(F i l e  No .  L3757 ) .

A sma1l  c la ims hear ing was held before Phi l ip  Mercur io ,

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  T\^ /o

Wor ld  T rade  Cen te r ,  New York ,  New yo rk ,  on  May  23 ,  L977  a t  9 :15  A .M.

The pet i t ioner  appeared by Morr is  S i lver ,  CpA.  The Income Tax

Bureau  appeared  by  Pe te r  c ro t t y ,  Esg .  ( t rw in  Levy ,  Esq . ,  o f  counse l ) .

ISSUES

t o  t ime ly  f i l e  h i s  L97L

to t imely pay New York State
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income tax due for  sa id year ,  was due to reasonable cause and

not  due to  wi l l fu l  neqlect .

I I .  Whether  the in terest  imposed against  pet i t ioner  was

properly applied and/or computed for the tax year L97L.

I I f .  Whe the r  pe t i t i one r ' s  ac t i v i t i es  du r ing  the  yea rs  I970

and L97L const i tu ted the pract ice of  a  profess ion wi th in  the

meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.

FINDINGS OF FACT

I .  Pet i t ioner ,  Jay S.  Landesman,  f i led New York State income

tax returns for  the years 1969,  1970 and L97L.  The return f i led

by pet i t ioner  for  the year  1971 was f i led af ter  the due date.  He

did not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .

2.  On December 22,  1975,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  a l lowing the c la imed,

net  operat ing- loss carryback f rom the years L972 and L973 to the

years L969,  1970 and L97L.  I t  a lso made adjustments pursuant  to

Federa l  audi t  changes for  the tax year  L97L.  In terest  on the : -_97L

tax was computed on the balance due prior to the al lowance for

re fund .  Pena l t y  was  a l so  asse r ted  under  sec t i ons  685  (a )  (1 )  and

685 (a)  (2)  o f  the Tax Law for  la te f i l inq.  Said Statement  fur ther

asser ted unincorporated business tax to  be due for  the years 1970
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and  L97 I  on  i ncome de r i ved  f rom pe t i t i one r rs  ac t i v i t i es .  I n

accordance wi th  the aforesaid Statement  of  Audi t  Changes,  the

Income Tax Bureau issued a Not ice of  Def ic iency in  the sum of

$3 ,910 .  03 .

3.  Pet i t ioner  d id  not  contest  the adjustments per ta in ing

to the personal  income tax por t ion of  the def ic iency.  However ,

he mainta ined that  in terest  and penal t ies imposed should have

been computed af ter  the a l lowance for  re fund,  s ince h is  net  l iab i l i ty

was s ign i f icant ly  reduced.  He fur ther  mainta ined that  the la te

f i l ing was caused by h is  be l ie f  that  s ince h is  losses in  L972 and

1973 were so large,  by Apr i l  15,  1973 h is  l iab i t i ty  would be com-

plete ly  e l iminated af ter  the carryback.  fn  addi t ion,  d t  the t ime,

he d id not  have the funds wi th  which to  pay the tax.

4.  Jay S.  Landesman is  an at torney wi th  both a univers i ty

and law school  educat ion normal ly  associated wi th  the pract ice of

law.  He is  a l icensed at tornev admi t ted to  pract ice in  the cour ts

of  the State of  New York and in  the Federa l  cour ts .

5 .  Du r ing  the  yea rs  i n  ques t i on ,  pe t i t i one r ' s  ac t i v i t i es

involved the creat ion,  rev iew,  and prov is ion of  adv isory serv ices

wi th respect  to  " tax shel ters .  "  His  work inc luded advis ing c l ients

and potent ia l  c l ients  of  the lega1 and tax rami f icat ions of  invest -

ments.  He a lso advised h is  c l ients  on the taxabi l i ty  and legal

ef fects  of  proposed mergers and acquis i t ions.  A substant ia l  amount



of  the income received by h im

I97L ,  was  f rom e i the r  se1 le rs ,

ac tua l  c l i en t .

4

as fees dur ing the years 1970 and

lenders or  par t ies other  than the

6.  Pet i t ioner  contended that  he was involved in  estate and

gi f t  p lanning,  tor ts ,  contract  rev iew and negot ia t ion,  and the

defense of  c l ients  in  legal  act ions.  However ,  he d id not  have

any record of the amount of fees received by him in connection

w i th  the  a fo resa id  ac t i v i t i es .

7-  Our ing the years 1970 and L971,  Jay S.  Landesman was not

act ive in  any profess ional  associat ions.  His  s tat ionery le t terhead

was ent i t led "Jay Landesman and Associates,  F inancia l  Consul tants"

wi th  an of f ice located in  h is  home at  18 East  B ls t  St reet ,  New York,

New York.  He was not  l is ted in  the te lephone d i rectory as an

at torney for  sa id years.

B.  Pet i t ioner  contended that  h is  act iv i t ies dur ing the years

in quest ion involved the pract ice of  1aw and,  ds such,  were exempt

f rom unincorporated business tax.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Jay S.  Landesman,  d id  not

cause for  fa i l ing to  t imely  f i le  h is  L97I  New york

tax return;  therefore,  the penal ty  imposed pursuant

of  the Tax Law is  susta ined.

have reasonable

State income

to  sec t i on  685  (a ) (1 )
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B.  That  pe t i t ioner  d id  no t

to pay the amount of tax shown to

have reasonab le  cause fo r  fa i l inq

be due on his 1971 New York State

income tax return; therefore, the penalty imposed pursuant to

sec t i on  685  (a )  (2 )  o f  t he  Tax  Law i s  sus ta ined .

C.  That  the in terest  imposed against  pet i t ioner  for  the year

L97L was proper ly  appl ied and computed in  accordance wi th  sect ion 684 ( f )

of the Tax Law.

D.  That  pet i t ioner  was not  engaged in  the pract ice of  law,

but  ra ther  ut i l ized h is  legal  knowledge in  the business of  render ing

advice to  c l ients  wi th  respect  to  f inancia l  investments.

E.  fhat  the act iv i t ies per formed by the pet i t ioner  for  the

years 1970 and L97L,  a l though requi r ing specia l  knowledge and

exper ience,  d id  not  const i tu te the pract ice of  Iaw or  any other

profess ion exempt  f rom unincorporated business tax in  accordance

wi th the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax Law.
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F.  That  the pet i t ion of  Jay S.  Landesman is  denied and the

Not ice of  Def ic iency issued on December 22,  L975 in  the sum of

$3 ,910 .03  i s  sus ta ined ,  t oge the r  w i th  such  add i t i ona l  i n te res t

and penalty as may be lawful ly owing.

DATED: Albany, New York

February 14, I97B

I

l r
\ \  r ' t  l /
l l l 4  t l - + - *  I l
14 v \_ /vtu l\.41{,-\A_^

COMMISSIONER

COMMISSTONE-

COMMISS ION


