
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RICHARD V. KEARNS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f -  a  De te rm ina t i on  o r  a  Re fund
nr Personal  fncome and

t"""Jt*at"[B9r"1E?$ 95'&"t5" of rhe
Tax Law for the Year(slxoocftexJpdft)L97I.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of A1bany

John Huhn , being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the6 th  day  o f  Oc tobe r  ,  L978 ,  l l he  se rved  rhe  w i th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Richard V. Kearns

(xepccxsxt'a*xe>af) the petitioner in the within proceeding,

by  enc tos ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  R ichard  V.  Kearns
11 Brycewood Drive
Dix  H i l1s ,  New York  LL746

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the {uqxasetotxxnue

E*)ohe) pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the (aepxxgsrlOgktve<:of:Otle) petitioner.

Sworn

6rh

E O

d a y

before me th is

of October , L978.

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RICHARD V. KEARNS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  P-efsonal  Inpo4e_anf l

r,*""u3't}?"fP&€?"t8"3 ",i'R"t3 of rhe
Tax Law for the Year€s*>s(x*sffiilod:(x) L97L.

AFFIDAVIT OF }.,IAILING

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of October ,  19 7Br Xhe served the within

Sta te  o f  New York
County of Albany

John Huhn

ghe is an employee of

age, and that,  on the

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Paul H. Frankel

( representat ive of )  the pet i t ioner  in  the ru i th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

a s  f o l l o w s :  P a u l  H .  F r a n k e l ,  E s g .
19 Burnt  Mi l l  C i rc1e
OceanporL,  New Jersey 07757

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  ro i t h i n  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

the

6rh

Sworn

6th

f ,o

d a y

be fo re  me  th i s

of October

rA -  3  (217  6 )
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Oetobrr 6, 1978

llr. RLehard V. Xaarnr
It" Brycctrrood DrLvo
Dl.x Bt"ltr e, SGrt Y6rh ltt*6

Deaf ![tr, tra$ltr r

Please take notice of the DECIgIOil
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 nnd ?l? of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mntlrr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

liLahed, [;xanftr
fulprvtrlng rart
f,rmrt ng of f lscr

cc: Petitioner's Representative

Taxing Bureau's Representat ive

Sincerely, t  ,

]l.l-t iLltt'l/

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RICHARD V. KEARNS

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the Tax Law for the Year L97L.

Pet i t ioner ,  Richard V.  Kearns,  11 Brycewood Dr ive '  Dix  Hi l ls ,

New York LI746,  f i led a pet i t ion for  red.eterminat ion of  a  def ic iency

or for refund of personal income and unincorporated business taxes

under  Ar t ic les 22 and 23 of  the Tax Lar , r r  for  the year  L97I  ( r i te  No.  12157) .

A formal hearing was held before Solomon Sies, Hearing Off icer'

at the off ices of the State Tax Commission, Two World Trade Center'

New York,  New York,  on May 18,  1977.  Pet i t ioner  appeared by Paul

H. Frankel, Ese. The Income Tax Bureau appeared by Peter Crottyr Esq.

(Alexander  Weiss,  Esq. ,  o f  counsel )  .

ISSUE

DECISION

and necessary

two sales

insurance

I. Whether petit ioner may deduct as an ordinary

business expense, commissions paid in accordance with

agreements, pursuant to which petit ioner purchased two

agencies. .
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II.  Whether petit ioner may take a depreciation deduction

in I97I ,  based on the va lue of  cer ta in  j -nsurance expi rat ions

obtained by pet. i t ioner in the purchase of two insurance agencies.

I I I .  Whether  pet i t ionerrs  act iv i t ies as an insurance agent

and insurance broker during L97I constituted the carrying on of

an unincorporated business.

FINDINGS OF FACT

1.  On October  27,  1975,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Richard V.  Kearns,

for unpaid personal income and unincorporated business taxes. In

accordance wi th  the aforesaid Statement ,  a  Not ice of  Def ic iency

was  i s sued  t o ta l l i ng  $6 ,54L .23 ,  Pe t i t i one r  pa id  $1 ,000 .00  t o  t he

Bureau on February 15, L973 and subsequently sought a refund of

sa id.  payment ,  v ia  correspondence dated February 23,  1973.  The

Bureau inc luded the $1r000.00 payment  as a credi t  j .n  the computa-

t i on  o f  pe t i t i one r rs  de f i c i ency .

2.  Dur ing L97L pet i t ioner  deducted "commiss ions"  as a

busj.ness expense on Schedule rrcrr of his Federal return in the

amoun t  o f  $2L ,819 .04 .  Pe t i t i one r ' s  commiss ion  deduc t i on  rep re -

sented payments made pursuant to two agreements, namely, the

"McE lwa in  Ag reemen t "  ( $7 ,621 .03 )  and  t he  "po t t e r  Ag reemen t "  ( $14 r198 .01 )

3.  On September L,  1967,  pet i t ioner  entered in to a wr i t ten

contract  wi th  Haro1d T.  Pot ter  (here inaf ter  "Pot ter" ) ,  in  which

pet i t ioner  agreed. ,  in ter  a l ia ,  to  purchase Pot ter rs  insurance
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business (compr ised main ly  of  casual ty  insurance) ,  together  wi th

goodwil l  and insurance records and papers. Said insurance records

and papers consis ted pr imar i ly  o f  "expi rat ions" .  Expi rat ions are

the f i les on each pol icyholder  conta in ing dai ly  repor t  sheets and

information contained thereon regarding the name of the insured,

his address, the type of insurance, the descript ion of the property

insured, the expiration date of the policy and premium information.

Petit ioner was to pay for the insurance business by paying Potter

or his heirs 50% of the gross commission received each month for a

per iod of  four  years on a l l  bus iness der ived f rom Pot ter 's  accounts.

The agreement  was not  to  become ef fect ive unt i l  Pot ter ts  re t i rement ,

incompetence or death. Because Potter was deceased in tbe year at

issue (his accounts transferred to petit ioner in accordance with the

contract ) ,  L /2 of  the.  gross commiss ions on Pot ter rs  t ransferred.

accoun ts  ( $14 ,198 "01 )  was  pa id  t o  po t t e r r s  he i r s -

4. ,  On Apr i l  15,  1969,  before Wi l l iam R.  McElwain (here inaf ter

"McElwain") moved to Florida, petit ioner entered. into a written

agreemeirt with McElwain, in which petit j-oner purchased McElwaint s

genera l  insurance business (compr ised main ly  of  casual ty  insurance) ,

including the goodwil l  of said business. Petit ioner bought primari ly

expirations (with the attendant goodwil l)  from McElwain, agreeing

to rerqit to McELwain 508 of al1 the gross commissions earned from

McElwain' 's accounts for f ive years from the date of the agreement.

Accord ingly ,  $7,62L.03 was paid to  McElwain dur ing the year  at
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issue., Part of said palment was for consult ive services rendered

by McElwain concerning problems on his former accounts. Also a

covenant not to compete similar to the covenant negotiated with

Potter was negotiated between petit ioner and McElwain (McElwain

agreed to retire from the insurance busi.ness) .

5- Petit ioner argued that i f  he were not al lowed a business

deduction for the amounts paid to McElwain and Potterts heirs dur-

ing the year in question, he was entit led to a depreciation deduc-

t ion based on the value of the expirations he purchased. Petit j-oner's

insurance expert, I lerbert Lapidus (hereinafter "Lapidud) , a Chartered

Li fe  Underwr i ter ,  contended that  in  the year  L97L,  90-952 of  the

purchase price of the Potter and McElwain insurance agencies was

attr ibutable to the value of the expirations. He disregarded good

wil l  and the covenants not to compete in his al location of 90-958

of the purchase price to expirations. Lapidus estimated the useful

l i fe of the expirations at issue to be 4 years for the purpose of

depreciation pursuant to section 167 (a) of the Internal Revenue

Code of  1954-  Pet i t ioner  argued that  he was,  therefore,  ent i t led

to a depreciation deduction equal to L/4 the value of the expira-

t i ons  ($42 ,000 -00  -  commiss ions  de r i ved  f rom accoun ts  pu rchased) '

o r  $ I0 ,500 .00  f o r  t he  yea r  1971 -

6., In the year in question, petit ioner was both a l icensed

insurance broker and insurance agent. Petit ioner represented the

Travelers fnsurance Company (hereinafter "Travelerst ') and Aetna

Insurance (hereinafter "Aetna" ) in L97L" As a l icensed insurance
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brokerr petit ioner could place insurance with other insurance

companiesi however, he fai led to do so in the year at issue.

7. Petit ioner worked under a written agreement with both

Travelers and Aetna.  Approx imate ly  80-90? of  h is  work was for

Travelers- Ninety percent of the insurance sold by petit ioner

was casualty insurance.,

B.  Pet i t ioner  had an of f ice in  the Travelers Insurance

Company Building in Garden City, New York. For the use of said

o f f i ce ,  pe t i t i one r  pa id  T rave le rs  $1 ,006 .08  i n  ren t  i n  L97L .

Pet i t ioner  a lso used the of f ice to  conduct  h is  insurance business

for  Aetna.

9. Petit ioner had his own telephone in his off ice and

deducted telephone expenses incurred in connection with his

insu rance  ac t i v i t i es .  Pe t i t i one r  a l so  deduc ted  $4 ,935 .76  on

Schedule C of  h is  Federa l  re turn for  " labor" ,  which represented

payment to his personal secretary. She was his ful l-t ime secretary

and he accordingly remitted social security payments on her behalf.

Pet i t ioner  a lso deducted expenses for  "pr in t ing and of f ice suppl ies.  "

10- Although Travelers had group health and l i fe insurance

plans for i ts employees, petit ioner did not part icipate in said

plans. Neither Travelers nor Aetna withheld taxes, social security

or unemployment insurance premiums from petit ionerrs commissions,

nor provided him with workmen's compensation coverage.
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11.  A l though the contro l  over  pet i t ionerr  s  act iv i t ies f rom

Aetna and Travelers was minimal, Travelers did have an oral agreement

with petit ioner which gave Travelers the right to deny him off ice

space if  he did not place a certain amount of insurance with thenL

CONCLUSIONS OF LAW

A. That petit ioner may not deduct as an ordinary and necessary

business expense under section L62 (a) of the Internal Revenue Code

of Lg54, commissions paid pursuant to the two sales agreements.

Said commiss ions were paid as an expense to increase pet i t ionerr  s

insurance business. As such, i t  is a capital expenditure not deduct-

ib le  as an ord inary and necessary bus iness expense.  (See Wi l lcuts  v .

M inneso ta  T r ibune  Co . ,  103  F .  2d  947 )  .

B. That petit ioner may not take a depreciation deduction in

L97L pursuant  to  sect ion 167 (a)  o f  the In ternal  Revenue Code of  L954,

based on the al leged value of the expirations obtained by petit ioner

in the purchase of the two insurance agencies. Before a taxpayer

may take a depreciation deduction based on the value of expirations

or intangible assets, he must meet the heavy burden of proving the

expi rat ions (1)  [have]  an ascer ta inable va lue separate and d is t inct

f rom goodwi l l ,  and (2)  [have]  a  l - jmi ted usefu l -  l i fe ,  the durat ion of

which can be ascertained with reasonable accuracy- " (Eg5lg

Chron ic le  Pub l i sh inq  Co .  v .  Un i ted  S ta tes ,  48L  E .2d  L240 ,  L250) .

Petit ioner did not prove that the expirations at issue had an

ascertainable va.l-ue separate and dist inct from goodwj-l l  (emphasis

added) .  Good"wi l l  is  considered to  have an unascer ta inable usefu l
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l i f e  and  i s ,  t he re fo re ,  nondeprec iab le .  (See  T reas .  Reg .  S167 ta l -3 ) .

Petit ioner incorrectly discounted goodwil l  completely in his proposed

computation of the value of the insurance transactions. Goodwil l

was an integral part of the insurance agencies purchased by petit ioner.

It  would include "the concept of the advantage the proprieter of an

exis t ing business enjoys resul t ing f rom the probabi l i t ies that  o ld

customers would continue their patronage". (Thomas v Commissioner'

50 T.C.  247,  256) .  Thus,  in  addi t ion to  the expi rat ions,  pet i t ioner

acquired intangible factors for access to former cl ients of the

sel lers .  The va lue of  those separate goodwi l l  factors  const i tu ted

a substantial part of the transactions in question. (See Richard S.

M i l l e r  v  Un i ted  S ta tes ,  537  F .2d  446 ) .  Pe t i t i one r ' s  f a i l u re  to

adequately differentiate between the value of the expirations and

the goodwil l  involved in the two transactions precludes petit ioner

from taking advantage of the depreciation deduct, ion specif ied in

sect ion 167 (a)  o f  the In ternal  Revenue Code of  1954.  Addi t ional ly '

peti t ionerls fai lure to delineate in the McElwain purchase between

the value of the expirations (depreciable port i-on of the sale) and the

value of  McElwain 's  serv ices (nondeprec iable por t ion of  the sa le)

also precludes petit ioner from taking a depreciation deduction for

sa id purchase.

C. That Travelers Insurance Company and Aetna Insurance

Company exerted insuff icient control over petit ionerts insurance

act. ivit ies to permit his designation as an employee of either com-

pany within the meaning and intent of section 703 (b) of the Tax

Law.
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D. .  That  pet i t ionerrs  act iv i t ies as an insurance broker  and

an insurance agent during L97L constituted the carrying on of an

unincorporated business wiLhin the meaning and intent of section

703 (a)  o f  the Tax Law.

E- That the petit ion of Richard V. Kearns is denied and the

Not ice of  Def ic iency issued October  27,  t -975 is  susta ined.

DATED: Albany, New York

Oc tobe r  6 ,  1978

STATE TAX COMMTSSION


