
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JANE GROSS TRUST

a  Rev i s i on  o f  a  De te rm ina t i on  o r  a
of Personal Income
Taxes under  Ar t ic le(s)  22

AFFIDAVIT OF MAILING

Refund

of  the

,  being duly sworn, deposes and says that

Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

day  o f  October  ,  L978,  xhe served the  w i th in

by (cert i f ied) mai l  upon Jane Gross Trust

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  h r rapper  addressed

- (Alfre.d Gposs* Tqugle.e)
ro r  a  KeoeEerm l_naE lon  o r  a  De t l c l ency  o r

Tax Law for the Year@))ffi)<$gfgX8{5)
L97L

Sta te  o f  New York
County eg AlbanY

John Huhn

xhe is  an employee of  the

age,  and that  on the 13

Notice of Decision
(A1fred cross, Trustee)

foryxmeruLxtfu\re<?f)

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Jane Gross Trust
crlo Alfred Gross, Trustee
110 East 57th Street
New York, trlY LOO22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

Ehe  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S t .a te  o f  New yo rk .

That deponent further says that the said addressee is the €ratsnesEfiaart{xE

xa@ff i l lQ pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the €fl5$?Atsorlleo{|5xffix$I{) petitioner.

Sworn  to  be fo re  me  th i s

13 day of October

rA-  3 (2 /7  6)

L978.



tiotu oF NEw Y'RK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
JANE GROSS TRUST

(A l f red  Gross ,  Trus tee)

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income
Taxes under  ArL ic le  (q i  22
Tax Law for the Year(x)<xx><Eeoax*{ei

L 9 7 L

Sta te  o f  New York
County of Albany

'John Huhn

)€he is an employee of the

age, and that on the 13

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day  o f  October  ,  L978,  Bhe served rhe  w i th in

AFFIDAVIT OF MAILING

of the

by (cert i f ied) mail upon .Iack Mitnick, Esg.

of )  the pet i t ioner  in  the wi th in  proceeding,

i n  a  secu re l y  sea i -ed  pos tpa id  w rappe r  add ressed

( representa t ive

by  enc los ing  a  t rue  copy  thereo f

as fol lows: ,Jack l t i tn ick, Esq.
3000 Marcus Avenue
Lake Success, I\T:f 11040

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  eus tody  o f

t he  Un i ted  S ta tes  PosEa l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

13

t o

d a y

be fo re  me  th i s

of  October  ,  I%9.

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

gTATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Octobor 13, 1978

,Xano Gross $rust
s/o tlfred Sola, lhrltcr
110 lrat 57th Streot
Nenr toa.lt' ilY 1001f

Dpaf t&. OrEse I

please take notice of the Uoolglon
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion($ 

"6O0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in- the Supreme
Court of the State of New iork, Albany County, within 4 nontibg

from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply. 

- - -

Sincbrely,

-.rorqth gryEn ICy
EGrrfng Bnhfgrt

Petitioner's Representative

Taxing Bureau's Representative

/

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JANE GROSS TRUST
(Al f red Gross,  Trustee)

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L97L-

DECISION

Pet i t ioner ,  Jane Gross Trust ,  c /o  Al f red Gross,  Trustee '

110 East  57th Street ,  New York,  New York L0022,  f i led a pet i -

t ion for redetermj-nation of a def iciency or for refund of

personal income tax under Art icle 22 of the Tax Law for the

yea r  I 97L  (F i I e  No .  12635 ) .

A small claims hearing was held before Joseph Chyrywaty'

Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Two World Trade Center, New York, New York, on February 23,

1977  a t  9 :15  A . ,M .  Pe t i t i one r  appeared  by  Jack  M i tn i ck '  Esq .

The Income Tax Bureau appeared by Peter Crotty, Esq. (Abraham

Schwar t z ,  Esq . ,  o f  counse l ) .

ISSUE

Whether a donation of 200 shares of stock to a charity in

L97L by the Jane cross Trust  (a t  the d i rect ion of  the benef ic iary)

constituted a distr ibution to the beneficiary, which increased the

t rust 's  Federa l  d is t r ibutable net  income as wel l  as i ts  deduct ion

for  d is t r ibut i .ons to  benef ic iar ies-
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FINDINGS OF FACT

1.  Pet i t ioner ,  Jane Gross Trust ,  a  complex t rust ,  f i led a

New York State income tax f iduciary return for I97L, on which it

c l a imed  a  cha r i t ab le  deduc t i on  o f  $18 ,647 .00"

2.  On March 31,  1975,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  pet i t ioner  for  L970 and L97L in  the amount  of

$2 r2 I2 .37 ,  p l us  i n t e res t  o f  $425 .06 ,  f o r  a  t o ta l  due  o f  $2 ,637 .43 .

Petit ioner paid the port ion of this deficiency attr ibutable to the

yea r  L97O ( i . e . ,  $28 .39 ,  p l us  i n t e res t  o f  $4 .68 ,  f o r  a  t o ta l  o f

$33.07)  and is  not  contest ing the def ic iency for  the year  1970.

The por t ion of  the def ic iency at t r ibutable to  the year  L97I  ( i .  e .  ,

$2 ,183 .98 ,  p l us  i n t e res t  o f  $420 .38 ,  f o r  a  t o ta l  o f  $2 ,604 .36 )  was

issued on the grounds that the trust was not entit led to the chari-

tab le deduct ion of  $18,647. .00 c la imed on i ts  L97L New York State

income tax f iduciary return, since there were no provisions in the

trust in.strument for making charitable contributions to a charitable

income beneficiary or a charitable remainderman- The deficiency for

1971 was also based on adjustments to the amount of minimum income

tax which petitioner computed to be due and to the amount reported

as a modif ication for al locable expenses attr ibutable to i tems of

tax preference-

3. ,  In  a le t ter  dated December 13,  L973,  the Income Tax Bureau

advised petit ioner that amended Federal and New York State income

tax returns should be f i led for both the beneficiary of the Jane
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Gross Trust  and for  the t rust  i tse l f ,  in  order  to  ef fect  the

adjustments petit ioner proposed in a letter dated May 2L, I973

with respect to distr ibutions made by the trust in L97L- How-

ever, petit ioner did not submit any evidence to show that said

amended returns were f i led for  1971.

4-  A s tatement  at tached to pet i t ioner 's  I97L U.S.  f iduc iary

income tax return (Form 104I) showed that on Decembet 23, I97L,

the trust donated 200 shares of Eastman Kodak Corporation common

stock to the Alfred Gross Foundation, Inc. The statement also

indicated that the market value of said common stock on that date

was 96 5/16 per share" The 200 shares of said conunon stock were

sold on December 23,  L97L for  the account  of  the Al f red Gross

Foundation, Inc. by the f irm of Katzenberg, Sour & Company.

5- Petit ioner conceded that the charitable deduction claimed

by the t rust  in  the amount  of  $18,647.00 was proper ly  d isa l lowed by

the Income Tax Bureau- However, petit ioner contended that, even

though the charitable deduction was not a1lowable, no addit ional

tax was due from the trust for the year L97I, since the beneficiary

of the trust had directed the trustee to make the charitable donation

to the Alfred Gross Foundation, Inc. AccordingLy, petit ioner argued

that this was the same as if the distribution had b-een made to the

beneficiary who in turn made the donation to charity. According

to petit ioner, the net effect of this was that the trustrs Federal
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d i s t r i bu tab le  ne t  i ncome shou ld  have  been  inc reased  by  $18 ,647 .00

to  $57 ,735 .00  and  i t s  deduc t i on  fo r  d i s t r i bu t i on  to  bene f i c i a r i es

shou ld  have  been  i nc reased  by  $18 ,647 .00  t o  $53 ,074 .00 ,  t he reby

result ing in no addit ional tax due by the trust for the year

L97L .

6. The Income Tax Bureau acknowledged that the Federal

d is t r ibutable net  income of  the t rust  would be increased by the

amount  d isa l lowed as a char i tab le deduct ion.  However ,  i t  d is-

agreed wi th  pet i t ioner 's  asser t ion that  the increase in  Federa l

d is t r ibutable net  income automat ica l ly  increased the t rust 's

a l lowable deduct ion for  d is t r ibut ions to  benef ic iar ies in  the

same amount .  S ince the Federa l  Form 1041 f i led for  the t rust

for  L97L showed that  the to ta l  amount  d is t r ibuted to  the bene-

f i c i a ry  was  $41 ,000 .00  ( cons i s t i ng  o f  t axab le  i ncome o f

$39 ,088 .00  and  t ax -exemp t  i ncome  o f  $1 ,9 f2 .00 ) ,  t he  I ncome  Tax

Bureau contended that  the rev ised deduct ion for  d is t r ibut ions

to benef ic iar ies a l lowable for  L97L (due to  the d isa l lowance

o f  t he  cha r i t ab le  deduc t i on )  was  l im i ted  to  $39 ,088 .00 .  The re -

fore, the Bureau contended that the trust should be al lowed

an addi t ional  deduct ion for  d is t r ibut ions to  benef ic iar ies of

$4,661.00,  ra ther  than the addi t ional  amount  c la imed by the

pe t i t i one r  o f  $18 ,647 .00 .

7.  Pet i t ioner  d id  not  submiL any documentary ev idence to

show that the fair market value of 200 shares of Eastman Kodak

Corpo ra r i on  common  s tock  ( i . e . ,  200  x  $96 .3L25  =  $L9 ,262 .50 )

donated at  the benef ic iary 's  request  to  the Al f red Gross
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Founda t ion ,  I nc . ,  cons t i t u ted  an  i t em o f  d i s t r i bu tab le  ne t

income which was inc luded in  the t rust 's  gross income for  T97L.

Petit ioner further fai led to submit any documentary evidence

to show that  the donat ion of  the s tock const i tu ted an i tem of

income required to be distr ibuted currently or an amount

proper ly  pa id,  credi ted or  requi red to  be d is t r ibuted to  the

benefici ary .

CONCLUSIONS OF LAW

A. That  pet i t ioner  has fa i led to  susta in the burden of

proof  requi red under  sect ion 689(e)  of  the Tax Law to show

(1) that the fair market value of 200 shares of Eastman Kodak

Corporation comrnon stock donated to a charity at the request

of the trust beneficiary was included in the gross income

repor ted  on  the  L97L  U .S .  f i duc ia ry  i ncome tax  re tu rn ,  (2 )

that  sa id donat ion const i tu ted an amount  requi red to  be d is-

t r ibuted current ly  or  an amount  proper ly  pa id,  credi ted or

requi red to  be d is t r ibuted to  the benef ic iary ,  (3)  that  the

donat ion of  sa id s tock const i tu ted other  than an improper  d is t r i -

but ion of  t rust  corpus or  (4)  that  the t rust  pa id the benef ic iary

taxab le  i ncome in  excess  o f  $39 ,088 .00 ,  ra the r  t han  the  amoun t

p rev ious l y  a l l owed  by  the  Income Tax  Bureau  o f  $34 ,427 .00 .

B.  That  the pet i t ion of  the Jane Gross Trust  is  granted to

the extent  o f  increasing the t rust 's  a l lowable deduct ion for

d i s t r i bu t i ons  t o  bene f i c i a r i es  t o  $39 ,088 .00  f o r  t he  yea r  L97L ;

that the Income Tax Bureau is hereby directed to accordingly
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modi fy  the Not ice of  Def ic iency issued March 31,  L975 wi th

respect  to  the year  L97L and to cancel  the amount  of  the

def ic iency for  the year  L970,  and that  except  as so granted,

the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

October  13,  I978

STATE TAX COMMISSION

OMMISSIONER


