
STAfE
STATE

oF ttsw'YoRK
TAX COMMISSION

In the Matter of the Pet i t lon

o f
MORTON E. YOHAI,EM and

FLORENCE M. YOHALEM
For a Redeterminat ion of a Def ic iency or
a Reviston of a Determlnatl-on or a Refund
of Personal Income
Taxes under Art ic le({)  Zz

AFFIDAVIT OF MAILING

of the
Tax Law for rhe Year(s))soc$€o6Qd{G0(

1961 - 1962 and 1963

State of New York
County of Al-bany

Marsina Donni-ni , belng duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and t trat  on the $th day of Auqust ,  L9TZ, she served the wlthln

Notice of Decision by (certlfled) mall uPon Morton E. Yohalem & Fl-orence l[

Yohalem M Ehe petitioner tn the wlthin proceedingt

by enclosLng a true copy thereof in a securely seaLed postpald wtapper addreseed

as fol lows: Mr. & Mrs. Morton E. yohalem

JJJ) Porter Street N.W.
Wash ing ton  150 D.C.

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f i .ce or off lc lal  depository) under the exclusive care and custody of

rhe United States Postal  Service within the State of New York.

ThaL deponent further says that the sal-d addreasee is the (f*Rf*iffi*fiCR

dffiteil$ petitioner herein and that the address set forth on eald nrepper ls the

last known address of the {txililil{9il6ftrfif{xxfxl(ff{)( petltloner.

Sworn to before me thls

16th day of August

' rA-3 (2176)

,  L977.



STATE OF NEW.YORK
STATE TAX COMI'{ISSION

In the l" lat ter of  the Pet i t ion

o f
MORTON E. YOHALEM and

FLORENCE M. YOHAI,EI4
For a Redeterminat ion of a Def ic iency or
a Revl-slon of a DeterminatLon or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under Ar t ic leF0 22 of the
Tax Law for the Year(s) mCtsgQlp0@

1961 - 196? and 196v

State of New York
County of Albany

Marsina Donnini , betng duLy sworn, dePoses and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1[16 day of Auqust , L9T? , she served the wlthln

Notice of Decision by (cert t f ied) mal l  upon Arthur L. Kirnmel-f ie ld.  Eso.

(representat ive of)  the pet i t ioner Ln the within proceedlng,

by enclosl-ng a true copy thereof ln a securely sealed postpaid wrapper addressed

as fol lows: Arthur L. Kimmelf ield,  Esq.
4jO Park Avenue
New York. New York 1OO2Z

and by depositing same encl-osed in a postpaid properly addressed rtrapper ln a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the Unlted States Postal  Servlce wlthln the State of New York.

Thar deponent further says that the sald addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said r frapper le the

last knmsn address of the (representat ive of the) pet l t , loner.

Sworn Eo before me thls

16lI'L day of August ,rrrr.h

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMTSSIdN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Auguet 161 19Z7

l&. & ldra. llorton E, Yohelorn
7599 Pot'tcr 8fureet t{.S.
Yashtngfon 161 D.G.

Doar !lr. & l{rE. Ioha,lcmr

Please take notice of the Dcotalon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) 590 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within4 Hontbs
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Off{ocr

Petitioner's Representative

Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MORION E. YOHALEM and
FLORENCE M. YOHALEM

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L96L ,  L962  and  1963 .

DECISION

Pet i t ioners,  Morton E.  Yohalem and Florence M.  Yohalem,

3539  Po r te r  S t ree t  N .W. ,  Wash ing ton  L6 ,  D .C . ,  f i l ed  pe t i t i ons

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the years 1961,

L962  and  1963 .  (F i l e  No .  0L764) .

A formal hearing was held before Nigel G. Wright, Hearing

of f icer ,  &t  the of f ices of  the s tate Tax conrn iss ion,  Two wor ld

Trade center ,  New York,  New York,  on December 13,  L973 at  9 :00 A.M.

and  con t i nu ted  on  Sep tember  26 ,  L975  a t  9 :30  A .M.  and  Augus t  3 ,  L976

a t  9 :L5  A .M.  Pe t i t i one rs  appeared  by  A r thu r  L .  K imme l f i e ld ,  Esq .

The rncome Tax Bureau appeared by Peter  crot ty ,  Esq.  and saul

Hecke lman ,  Esq .  (A lexander  We iss  and  James  Sco t t ,  Esqs . ,  o f  counse l ) .

ISSUE

I. tr{hether income of petit ioner, Morton E. Yohalem, 3s a

non-resident partner of a New York State partnership was a pa::tner's

distr ibut ive share of  prof i ts and, therefore,  subject  to New York
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income tax within the meaning and intent of section 637(a) (1)

of  the Tax Law in the years L96L, L962 and L963.

II. trrlhether the entire income of petit ioner, Morton E. Yohalem,

in 1961, from a New York State partnership called Marshall,

Bratter, Greene, All ison and Tucker is a distributive share of

profits of said partnersttip, or whether a portion is attributable

to prior years when said petit ioner was an outside contractor with

the partnership.

I I I .  Whether and to what extent pet i t ioner,  Morton E. Yohalem,

may deduct unreimbursed expenses incurred in the production of

New York State income in his Washington, D.C. of f ice.

FINDINGS OF FACT

1. Petit ioners, Morton E. Yohalem and Florence M. Yohalem,

fi led a New York State nonresident income tax return for the year

L96L.  They l is ted to ta l  receipts  f rom Morton E.  Yohalem's law

prac t i ce  as  $95 ,233 .46 .  On  pe t i t i one rs '  Schecu le  "C"  o f  t he i r

Federal returrr, the aforementioned income was apportioned by

at t r ibut ing $26,883.46 of  i t  to  Morton E.  Yohalem's ind iv idual

pract ice,  and $68,350.00 of  i t  as income f rom the par tnership of

Marshal l ,  BratLer ,  Greene,  Al l ison and Tucker  in  New York State.

2.  Pet i t ioners,  Morton E.  Yohalem and Florence M.  Yohalem,

fi led an amended New York State nonresident income tax return for

the year  L962.  They l is ted to ta l  receipts  f rom Morton E.  Yohalem's
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law prac t ice  as  $68,551.20 .  On pe t i t ioners '  schedu le  "c "  o f

their Federal return, the aforementioned income was apportioned

by atrr ibut ing $55,051.20 of  i t  to Morton E'  Yohalem's indiv idual

pract ice,  and $13,500.00 of  i t  as income from the partnership of

Marshall, Bratter, Greene, All ison and Tucker in New York state'

3. Petit ioners, ylorton E. Yohalem and Florence lul ' Yohalem'

fi led a New York State nonresident income tax return for the

year  Lg63.  They  l i s ted  $41,99g.2g  as  to ta l  rece ip ts  f rom Mor ton  E '

Yohalem's law pract ice.  On pet i t ioner 's Sehedule "C" of  their

Federal return, the aforementioned income was apportioned by

artr ibut ing $22,874.29 of  i t  to Morton E. Yohalem's indiv idual

pract ice,  and $19,125.00 of  i t  as income from the partnership of

Marsh-all, Bratter, Greene, All ison and Tucker in New York state'

4. On l"larch 15, 1965, the Income Tax Bureau issued a state-

ment of Audit Changes against petit ioners, Morton E' Yohalem and

Florence M. Yohalem, imposing additional income tax for the year

1961 o f  $4 ,822.86 ,  p lus  $s44.00  in  in te res t ,  upon the  grounds tha t ' ,

"New York State partnership returns for Marshall, Bratter' Gfeene'

All ison and Tucker do not contain completed nonresident partner

allocation schedules. Total amount of partnerstr.ip income reported

on your l96f New York State nonresident return j-s ttrerefore held

to constitute income from Ner^r York sources ' " Accordingly' a Notice

o f  Def ic iency  was issued to ta l l ing  $5 ,666 '86 '
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5.  On October  5,  L964,  the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, Morton E. Yohalem

and Florence M. Yohalem, imposing addit ional income tax for the

year  L962  o f  $3 ,667 .34 ,  p lus  $323 .75  i n  i n te res t ,  uPon  the  g rounds

that al location of business income was disal lowed for lack of

substant ia t ion.  Accord ingly ,  a  Not ice of  Def ic iency was issued

to ta l l i ng  $3 ,991 .09 .

6. On January 30, L967, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, Morton E. Yohalem

and Florence M. Yohalem, imposing addit ional income tax for the

year  1963  o f  $949 .56 ,  p lus  $159 .01  i n  i n te res t ,  upon  the  g rounds

that the distr ibutive share of partnership income from Marshall ,

Brat ter ,  Greene,  Al l ison and Tucker  was not  considered to  be subject

to al location. Accordingly, a Notice of Deficiency was issued

to ta l l i ng  $1 ,108 .57 .

7. petit ioner, Morton E. Yohalem, was a resident of Washington,

D.C. during the entire period in issue. I le was a lawyer and carried

on a pr ivate law pract ice in  Washington,  D.C.  dur ing the ent i re  per iod

in  i ssue .

8. In Apri l  of L957 petit ioner, Morton E. Yohalem, was

introduced by Marshall ,  Bratter, Greene, All ison and Tucker (herein

Marshal l  -  Brat ter )  to  Dutch corporate c l ients  of  Marshal l -Brat ter ,

in order to represent these cl ients before the Securit ies and Exchange

Commission in Washington, D.C. on a very substantial matter r:nder

the Public Uti l i ty l lolding Company Act. Mr. Yohalem bil led the
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c l ients  d i rect ly .  The mat ter  was concluded in  la te L959.  Mr.

Yohalem made interim bi l l ings to the cl ients during the course

of the proceedings on the aforementioned subject matter which

to ta l l ed  app rox ima te l y  $50 ,000 .00 .  I n  1960 ,  Mr .  Yoha lem and

the  c l i en ts '  r ep resen ta t i ve  ag reed  on  a  to ta l  f ee  o f  $135 ,000 .00

thereby leav ing approx imate ly  $85,000.00 to  be b i l led,  in

addit ion to the aforementioned interim bi l ls previously rendered

and paid. In Apri l  of 1959 Mr. Yohalem became a partner of

Marshall  - Bratter. Mr. Yohalem continued his private practice

in Washington,  D.C.  and cont inued to b i l l  and co l lect  f rom his

olrrr nonpartnership cl ients directly.

9 .  In  1960,  Mr.  Yohalem was paid d i rect ly  by the afore-

mentioned Dutch corporate clients the remaining approximate

$85 ,000 .00  as  fo l l ows :  Conso l i da ted  E lec t ron i cs  Indus t r i es  Corp .

$20 ,639 .25 ;  Ph i l l i ps  E lecL ron ics  and  Pharmaceu t i ca l  I nd .  Corp . ,

$10 ,319 .60 ;  and  Mendes  Gans  and  Co .  (ac t i ng  fo r  Me las ine  Corp . ) ,

$55,670.35.  Exc luding d isbursements,  the legal  fees involved

in  t hese  paymenrs  we re  $20 ,000 .00 ,  $10 ,000 .00  and  $55 ,500 .00 ,

respect ive ly .

10. The three payments mentioned in Finding of Fact "9" were

each made by check to petit ioner, Morton E. Yohalem, and each of

the.se three checks were deposited by him with Marshall - Bratter.

Th.e"  las, t  check was deposi ted on Apr i l  11,  1960.  somet ine la ter ,
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Marsha l l  -  B ra r re r  d is t r ibu ted  $45 ,500 .00  o f  the  $55 ,500 .00

payment to pet i t ioner,  Morton E. Yohalem. This $45,500-00

was par t  o f  the  $68,350.00  repor ted  by  pe t i t ioners '  as  income

from Marshal l  -  Brat ter  in 1961.

11. Unr i l  Apr i l  1,  L963 i t  was understood that pet i t ioner,

Morton E. Yohalem's minimum draw as a partner would be $10,000.00.

By let ter  of  Apr i l  1,  L963, pet i t ioner,  Morton E. Yohalem, agteed

tha t :

"Prompt ly af ter  the c lose of  the f iscal  lear,  -
we wil l review the services in which I participated,
bil led and paid during the past year, and aftgr giving
due weight to all relevant considerations such as
organization, overhead, t ime spent etc., my share
nf-t l- . ,a n'rnfirq fnr thri  veer shn11 lrer deteff i f f i l -of-the profi ts for that year shal1 be determinetl by
+  

- , ?  
^ - , - - -  :  - . r  1 - ^ : - -

ff i  the Executive Connnittee, it being
understood that  I  should not  be ent i t led to  any
miniurum guaranty. " (emphasis supplied)

L2.  Pet i t ioner ,  Mor ton E.  Yohalem, d id not ,  a t  any t ime,

share in the expenses of the New York off ice of Marshall  - Bratter.

Conversely, Marshall  - Bratter did not, at any t ime, share in the

expenses of  pet i t ioner ,  Mor ton E.  Yohalem, in  h is  Washington,  D.C.

off ice. Further, the bulk of the work done for Marshall  - Bratter

by Mr.  Yohalem was done in  Mr.  Yohalem's Washington,  D.C.  of f ice,

and the basic factor of his income from the partnership was an

hour ly  ra te of  pay for  work done for  the par tnership 's  c l ients .

CONCLUSIONS OF LAW

A. That the entire income of petit ioner, MorLon E. Yohalem,

re.ceived from Marshall, Bratter, Greene, All ison and Tucker in

the years 1961, L962 and 1963 was a distr ibut ive share of
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partnership profi ts and subject to New York State income tax

within the meaning and intent of section 637(a) (1) of the Tax

Law for  sa id years.

B. That since a nonresident partner of a New York State

partnership may al locate his distr ibutive share only in the same

propor t ion as the par tnership a l locates i ts  income to sources

outs ide New York State;  and that  s ince Marshal l ,  Brat te f ,  Greene,

All ison and Tucker did not al locate any profi ts to sources outside

New York State in the years L96L, L962 and L963, therefore, the

entire distr ibutive share of profi ts to Morton E. Yohalem in said

years is  a l locable to  New York State.

C .  Tha t  s ince  the  en t i re  $68 ,350 .00  repo r ted  on  pe t i t i one rs ,

Morton E. Yohalem and Florence M. Yohalem's New York State non-

resident income tax return, as income from the New York State

partnership was distr ibuted after the commencement of Morton E.

Yohalem's par tnership re la t ionship wi th  sa id par tnership,  therefore

the ent i re  amount  is  a  d is t r ibut ive share of  par tnership prof i ts .

D.  That  s ince the par tnership Marshal l ,  Brat ter ,  Greene,

All ison and Tucker did not deduct the expenses of the Washington,

D. C. off ice which produced the income attr ibutable as a distr ibutive

share to petit ioner, Morton E. Yohalem, therefore, his expenses in

h is  Washington,  D.  C.  o f f ice are deduct ib le  in  propor t ion to  h is

income at t r ibutable to  New York State sources,  3s fo l lows:  In  L96L,

$68,350.00 o f  $95,233.46 =  7 I .77%;  Ln L962,  $13,500.00 o f  $68 '551.20 =

L9.70%;  in  1963,  $19,125.00 o f  $41,999.29 =  45.53%.
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E. That the petit ions of Morton E. Yohalem and Florence

Yohalem are granted to the extent indicated by Conclusion of

Law "D", supra; that the Income Tax Bureau is hereby directed

accord ingly  modi fy  the not ices of  def ic iency issued March 15,

1965 ,  Oc tobe r  5 ,  L964  and  January  30 ,  L967 ;  and  tha t ,  excep t  as

so granted,  the pet i t ions are in  a l l  o ther  respects  denied.

DATED: Albany, New York
Augus t  L6 ,  L977

M.

COMI,[SSION


