
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CLHiIENT J. WOHLREICH
and HOLLY B. WOHLRIICH

For a Redeterninat ion of a Def ieiency or
a Revision of a Determinatton or a Refund
of Personal Income
Taxes under Art ic le (1) 22 of the
Tax Law for the Year(s) dtrOCIG00cfr(ry

l-969 and I97O

State of New York
County of Albany

I\[arsina Donnini , belng duLy sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 16th day of August , 19 77, she served the wlthin

Notice of Decision by (certtfled) maLl upon Clernent J. & Ho11y B.

Wohlreich @ rhe petltioner ln the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addresged

as fo l lows: Clement J. & Holly B. Wohlreich
40 Dorison Drive
Short Hills, New Jersey O7O78

and by deposl.ting same enclosed in a postpald properl.y addressed rilrapper in a

(post of f ice or off ic lal  deposltory) under the excl-usl .ve care and custody of

Ehe United Stat,es Posta1 Servlce withtn the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a 1 d a d d r e a s e e 1 s t h e W

ffiffiG* petitioner herein and that the address set forth on sald nrapper ls the

last known address of the [f{@ petltloner.

AFFIDAVIT OF I'{AILING

Sworn

.LOTN

to before me thls

August

rA-3 (2/76)

,  L977.



STATE OF NET.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
CLHUENT J. WOHLRE]CH

and HOLLY B. ]/ITOHLRXICH
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
ofPersonal Income

AFFIDAVIT OF MAILING

Taxes under Art lcLe({)  22 of the
Tax Laril for the Year(s)Eq)0@$OddE0K

State of New York
County of Albany

IVtrarsina Donnini , being duly sworn, deposes and says that

she is an enployee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 16th day of August , L977 , she seffed the wlthln

Notice of Decision by (certifted) mall upon Laybon & Sherman, Esqs.

(representat lve of)  the pet i t ioner ln the wlthln proceedlngt

by enclosing a true copy thereof Ln a securely sealed postpaid wrapper addreseed

as follo'nrs: Layton & Sherman, Esqs.
50 Rockefel-ler PLaza
New York, New York 10020

and by deposit ing same enclosed ln a postpai.d properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addreesee ls the (representatlve

of the) pet i t ioner herein and that the address set forth on satd nrapper le che

last knr.rwn address of the (representat ive of the) petLt loner.

Sworn to

16th day

before me this

of_ August

rA-3 (2176)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lugust 16, 19?r/
J A M E S  H ,  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Clerpr$ t. & HoLly 8. llYoh.lrelab
4O hrtse Dnl,w
Sho!!.t HiL[e, tfw Jerary S/ftg

Dror [&. & }firs. tlloh].rotcb:

3i"ilJ !i5i" "i'i: " di,',li.., " " kltr$op h e re w i t h
You have now exhausted your r ight of review at the administrative

i: :L;ri"T1f ::i:, ::" ::"ffi ,f?o u", " " au.i " r# Jl ",ff i,l'x-' il'
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 

4 leuths
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

lbr
Hcerfng Ottlacr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet i t ion

o f

CLEMENT J. WOHLREICH
and HOLLY B. WOHLREICH

for  Redeterminat ion of  a  Def ic iencv or
for Refund of Personal Income Tax iJnder
Ar t ic le  22 of  the Tax Law for  the years
L969  and  L970 .

DECISION

Pet i t i one rs ,  c lemen t  J .  woh l re i ch  and  Ho l l y  B .  woh l re i ch ,

res id ing  a t  40  Dor i son  Dr i ve ,  sho r t  H i l l s ,  New Je rsey ,  o7o7g ,

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for

refund of personal i-ncome tax under Art icle 22 of the Tax Law for

the  yea rs  L969  and  L970 .  (F i l e  No .  00649)  .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

of f icer ,  d t  the of f ices of  the s tate Tax courn iss ion,  fwo wor ld

T rade  cen te r ,  New York ,  oD  December  8 ,  L976  a t  l : 15  p .M.

Pet i t ioners appeared by Layton & sherman,  Esqs.  (Rober t  Layton,

Esq.  ,  o f  counsel ) .  The rncome Tax Bureau appeared by peter

C ro t t y ,  Esq . ,  (W i l l i a rn  Fox ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whe the r

capital gains and

ta ined at  Axel rod

sh ip  d i s t r i bu t i on

a l l  o r  pa r t  o f  pe t i t i one r ' s  i n te res t  i n  t he

losses of  the Arb i t rage "No.  2"  Account  main-

& Company during L969 and 1970 was a partner-

and taxable as New York source income.
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I I .  Whe the r  ce r ta in  o f  pe t i t i one r ' s  expend i tu res  fo r  t he

product ion and co l lect ion of  h is  d is t r ibut ive share f rom Axel rod

& Company rnrere al lowable deductions in determining his taxable

income der ived f rom New York State sources.

FINDINGS OF FACT

1.  On February 28,  L974,  the Income Tax Bureau issued a

statement  of  Audi t  changes against  pet i t ioners,  c lement  J .

wohl re ich and Hol ly  B.  Wohlre ich,  imposing personal  income tax

for the years 1969 and L970 on the grounds that the income from

Axelrod & Company was partnership income derived from New York

s ta te  sou rces .  Acco rd ing l y  i t  i ssued  a  No t i ce  o f  De f i c i ency

in  t he  amoun t  o f  $34 ,681 .99  p l us  i n re res r  o f  $7 , r97 .44  f o r  a

ro ra l  o f  $41 ,879 .43 .

2 .  Pe t i t i one r ,  C lemen t  J .  Woh l re i ch  i s  a  non - res iden t  and

was a member of a New York partnership known as Axelrod & Company

engaged in a general stock exchange brokerage business during

the years in  issue.  Pursuant  to  an agreement  in  Lg6g he had

entered into with Axelrod & Company, a New york l imited partner-

ship f irm, whereby he contributed his membership on the American

Stock Exchange for  the use of  the f i rm and for  the protect ion of

f i rm credi tors .  rn  a subsequent  agreement  in  January 19G9 he

became ent i t led to  7% of  the f i rm prof i ts  and chargeable wi th

7% of  L ts  losses af ter  d is t r ibut ions of  an Arb i t rage Investment

Account .  Pursuant  to  the Apr iL  23,  L969 agreement ,  he t rans-

ferred his seat on the American Stock Exchange to the f irm which
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then became the benef ic ia l  owner ,  subject  to  the const i tu t ion

and ru les of  the Amer ican stock Exchange.  The proceeds of  h is

membership was to  be an asset  o f  the f i rm.  He would be ent i t led

to 8% of  the Arb i t rage rnvestment  Aceount  t ransact ions,  4D

annua l  sa la ry  o f  $55 ,000 .00 ,  t o  con t i nue  on  the  f l oo r  as  a

broker  and ent i t led to  50% of  f loor  commiss ions on t ransact ions

executed by him for part ies other than the f irm. The Arbitrage

Investment Account, which he was to utLLize for transactions as

a registered trader on the Exchange was to be funded by the

f i rm,  Axel rod & Company in  the amount  of  $100,000.00 wi th  the

f i rm bear ing costs  and expenses of  such t rad ing except  for  a

50/50 shar ing of  these t ransact ion taxes and cer ta in  per  t icket

charges.  Hal f  o f  these prof i ts  could be wi thdrawn at  the end

of each month by either party. The account was terminated on

Oc tobe r  13 ,  L970 .

3 .  P r i o r  t o  Ap r i l  23 ,  L969 ,  pe t i t i one r ,  C lemen t  J .

woh l re i ch  rea l i zed  $80 ,914 .58  o f  ga ins  f rom t rad ing  as  a  non -

res ident  wi th  h is  own capi ta l .  Tota l  Lg6g shor t  term capi ta l

ga ins  was  $ r28 ,839 .94 .  The re fo re ,  sho r t  t e rm cap i ta l  ga in

pursuant  to  the Arb i t rage fnvestment  Account  fund was i47,925.36.

In L969 he incurred non-reimbursed business expenses amounting

to  $2 ,849 .00  and  $9  ,404 .00  fo r  p ro fess iona l  accounr ing  and  LegaL

fees ,  t o ta l i ng  $L2 ,253 .  rn  L97o  the re  were  bus iness  expenses

o f  $5 ,334 .00  and  $L2 ,585 .00  f o r  p ro fess iona l  accoun t i ng  and  l ega l

f ees  t o ta l i ng  $17 ,919  . 00 .
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CONCLUSIONS OF LAW

A. That  the t rad ing account  ut i l ized by pet . i t ioner ,

Clement J. Wohlreich, for trading on the f loor of the American

Stock Exchange was funded by Axelrod & Company, a New York

partnership and the amount of gains and income were produced

by t ransact . ions made possib le  by th is  par tnership 's  secur i t ies

capi ta l  and fac i l i t ies.  Therefore,  the gains generated f rom the

t ransact ions were par tnership gains and d is t r ibut ion was fu l ly

taxable as New York source income and not exempt according to

the meaning and in tent  o f  sect ion 632(d)  of  the Tax Law.

B .  Tha t  pe t i t i one r ,  C lemen t  J .  Woh l re i ch ,  was  en t i t l ed  to

a deduction of expenses incurred in connection with the gains

received in the partnership endeavor aecording Eo the meaning

and in tent  o f  sect ion 637(c)  o f  the Tax Law.

C .  Tha t  p r i o r  t o  Ap r i l  23 ,  L969 ,  da te  o f  t he  pa r tne rsh ip

agreement ,  pet i t ioner ,  Clement  J .  Wohlre ich,  a  non-res ident

purchased and sold properLy for his own account. Any gain earned

by h im on the purchase and sa le of  h is  proper ty  for  h is  own

account was not New York source income and not taxable according

to the meaning and in tenL of  sect ion 637(d)  of  the Tax Law.

D.  That  the pet i t ion of  Clement  J .  Wohlre ich and Hol ly  B.

Wohlre ich is  granted to  the extent  that  the income tax for  L969

and L970 be recomputed as per  conclus ions of  law "8"  and "C"

supra together with such interest as is legally due; that the

Income Tax Bureau is hereby directed to accordingly modify the
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Not ice of  Def ic iency issued February 25, L974 against  pet i t ioner

Clement J.  Wohlreich and Hol ly B. Wohlreich;  and that except as

so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York
August 16, L977

COMMISSION


