
STATE OF NEW YORK
STATE TAx COMMISSION

\

In the l"latter of the Petition

o f
ALBERT F. TEGEN, and

ELI,A F. TEGEN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under  Ar t i c le ($  22 of the

AFFIDAVIT OF MAILING

Tax Law,for the Yearg)OF(&dqIKEX

State of New York
county of Albany

Bruce Batchelor , being dul.y sworn, deposes and says that

,dhe is an enployee of the Department of Taxatton and Finance, over 18 years of

age, and that on the 14th day of Apri l  ,  Lg77 ,  i ine served the wtthln

Not i ce  o f  Dec i s ion by (cert l f ied) mai l  upon A1bert  F. Tegen, and

E 1 1 a F . T e g e n ( @ t h e p e t i t 1 o n e r i n t h e w i t h i n p r o c e e d 1 n g '

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lorps: Mr. and Mrs .  Albert  F. Tegen
50 East  Road,  APt .  l -O-D

Del ray  Beach,  F lo r ida  33444

and by deposit ing same enclosed in a postpald properLy addressed wraPPer tn a

(post of{ ice or off ic ial  deposltory) under the excluslve care and cusEody of

the United States Posta1 Service withln the State of New York.

Thafi deponent further says that the said addresaee is the {QWEGQO@OOOC

XX)Q66) peritloner herein and that the addreas set forth on sald wraPPer le the

last known address of the @ pet i t loner.

Sworn to before $e this

L4 thday  o f  Apr i l  ,  Lg77

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
ALBERT F. .TEGEN,  and

ELI,A F. TEGEN
For a Redeterminat ion of a Def ic iency or
a Revision of a Det,ermlnatLon or a Refund
of Personal Income
Taxes under Art ic le (d$ 22 of the

AFFIDAVIT OF MAILING

Tax Law for the Yearfrf*rdoiDG*

l i
I

State of New York
County of AIbanY

Bruce Batchelor , being duly sworn, depoees and says that

Xhe is an empl-oyee of the Department of Taxation and Finance, over L8 years of

age, and that on the l -4th day of Apri l  ,  L977, she served the wlthln

N o t i c e  o f  D e c i s i o n by (cert i f led) mai l  upon Jerome R. Hel lerstein,

Esq. (representat ive of)  the pet l t ioner ln the withln proceedlng'

by enclosing a true copy thereof in a-securely sealed postpaid r traPper addressed
Jerome R.  He l le rs te in ,  Esq.

as follows: c/o Cuggenheimer & Untermyer
B0 P ine  St ree t
New York, New York l-0005

and by deposLt lng same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off lc ial  depository) under the excLusive care and custody of

the United States Postal  servlce within the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) petitioner herein and that the address set forth on sald nraPPer ls the

Last known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

L4thday of Apri l  ,  L977.

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aprtl L4, L9?7

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 ) 457-L723

STATE TAX COMM]SSION

r ur. and llrr, llbort F. Togon
50 Eart Road. trpt. lO-D
Dolray Sor€h, Flortda 33{44

DGar !lt. and !lr,, Tcgrenl

PLease take notice of the DecLrlon
of the State ?ax Commission enclosed herewith.

Please take further notice that pursuant to
Sectionffi 690 of the Tax Law, anY
proceeding in court to revieril an adverse deci-
sion must be cornmenced within 4 nonthe
from the date of this not ice.

Inquiries concerning the computation of
due or refund altowed in accordance with
decision or concerning
hereto rnay be addressed
wiLl be referred to the

to the
ProPer pa

Enc.

cc :  ?e t i t ioner ts
Hearlng Offlcsr

Representat ive:

Taxing Bureau' s Representative :

tax
this

retative

Cohrn

rA -1 - .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ALBERT F. TEGEN, and
ELLA F. TEGEN

for Redetermination of a Deficiency or
for Refund of Personal Income Tax 

-

under Art icle 22 of the Tax Law for the
Yea r  L969 .

DECISION

Pet i t i one rs ,  A lbe r t  F .  Tegen  and  E l l a  F .  Tegen ,  res id ing

a t  50  Eas t  Road ,  Ap t .  10 -D ,  De l ray  Beach ,  F lo r i da  33444 ,  f i l ed  a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund of

personal income tax under Art icle 22 of the Tax Law for the year

L969 .  (F i 1e  No .  00551 )  .

A formal hearing was held before Michael Alexander, Hearing

of f icer ,  er t  ihe of f ices of  the s tate Tax conrn iss ion,  Two wor ld

T rade  Cen te r ,  New York ,  Ne \ r  yo rk ,  o r r  Ju l y  28 ,  L976 ,  d t  9 :15  A .M.

Pet i t ioners appeared by Jerome R.  Hel lers te in ,  Esq.  The rncome

Tax  Bureau  appeared  by  Pe te r  c ro t t y ,  Ese . ,  (A r thu r  Rosen ,  Esq . ,

o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioners ,  A lber t  F .  Tegen and E l la  F .  Tegen,

were nonresidents of New York State, upon receipt of a l l-rrtp sum

payment from a pension plan.
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II. Whether the lump sum payment from a pension plan, where

the payments were originally paid in monthly installments and

where they qual i f ied as an annui ty Lf  paid to a nonresident,

const i tutes a ret i rement benef i t  subject  to personal  income tax.

FINDINGS OF FACT

l .  Pe t i t i one rs ,  A lbe r t  F .  Tegen  and  E l l a  F .  Tegen ,  f i l ed

both New York State resident and nonresident income tax returns

for  L969.  These returns ind icated pet i t ioners were New York

residents for the period from January L, L969 to February 28,

L969.  On an at tachment  to  the L969 res ident  re turn,  pet i t ioner ,

Alber t  F.  Tegen,  in formed the Income Tax Bureau of  h is  receipt

of  a  s ing le-sum dis t r ibut ion of  h is  Genera l  Publ ic  Ut i l i ty

Corporat ion (here inaf ter  GPU) pension on March 11,  L969,  in  the

sum o f  $993  ,220  .83 .  He  exp la ined  the re i -n  tha t  h i s  bas i s  f o r  no t

including said distr ibution as New York taxable income was that

such a payment to a nonresident is not includible in New York

taxable income.

2.  On November 26,  L973,  the Income Tax Bureau issued a

SEatement  of  Audi t  Changes to  pet i t ioners,  A lber t  F.  Tegen and

El la  F.  Tegen,  s tat ing addi t ional  personal  income tax due of

$69 ,249 .67 ,  p lus  i n te res t .  Acco rd ing l y ,  a  No t i ce  o f  De f i c i ency

was  i ssued  to  pe t i t i one rs ,  A lbe r t  F .  Tegen  and  E l l a  F .  Tegen ,

on  November  26 ,  L973  i n  the  sum o f  $69 ,249 .67 ,  p lus  i n te res t  t o

da te  o f  $15 ,013 .33  (m iss ta ted  on  t he  No t i ce  t o  t o ta l  $54 ,263 .00 ,

ra the r  t han  i 84 ,263 .00 )  .
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3. Pet i t ioner,  Albert  F.  Tegen, was employed in New york

State by GPU for many years. He reached the normal retirement

age of  65 under the ret i rement plan of  GPU on August 1,  L967.

He then retired as president of GPU and became Chairman of the

Board. He was paid a salary as chairman, but under the Gpu

retirement plan, he was no longer required to make contributions.

Pet i t ioner,  Albert  F.  Tegen, began to receive monthly pension

payments beginning August 1,  T967. opt ion r tH' ! t  provided for the

receipt of pension payments in a fixed and regular amount

speci f ied by the employee unt i l  exhaust ion of  the pension

accounts, which payments could reasonably be expected to exhaust

the pension accounts within twenty years from the date of retire-

ment or the "Normal Retirement Date" under the plan. Petit ioners,

Albert  F.  Tegen and El la F.  Tegen, paid New york state income tax

as residents on the monthly pension payments received from

August 1,  L967 ro February L969.

4.  Dur ing the per iod f rom August Lg67 ro February Lg6g,

pet i t ioner,  Albert  F.  Tegen, also conducted a f inancial  consul t ing

business ent iEled corporate & Financial  Agency, wi th of f ices at

250 Park Avenue, New york, New york. rn November of Lg6g, the

furni ture,  f i1es,  equipment and other art ic les f rom the of f ice

in New York city were shipped to a warehouse in Delray Beach,

F lo r ida .  rn  February  o f  Lg6g,  pe t i t ioner ,  A lber t  F .  Tegen,

leased an office for corporate and Financial Agency in Delray

Beach, Flor ida,  The of f ice in New york c i ty was closed March 31,

L969 .
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5.  Dur ing the per iod August  L967 to February L969,  and

dur ing pr ior  years,  the pet i t ioners res ided in  apar tment  B 1906,

at  Manhat tan House,  200 East  66xh Street ,  New York,  New York.

Under  a lease which was to  expi re October  L,  L969,  the pet i t ioners

maintained this apartment unti l  August L969, &t which t ime

pet i t ioners leased a one bedroom apar tment  in  the same bui ld ing

for three years. This second apartmenL was surrendered in two

years.  Pet i t ioners sh ipped some valuables to  F lor ida,  but

maintained the New York apartment in a furnished state.

6 .  I n  Ju l y  o f  1968 ,  pe t i t i one r ,  A lbe r t  F .  Tegen ,  pu rchased

shares in a cooperative corporation which owned Highland Towers

Apar tments,  located in  Del ray Beach,  F lor ida,  g iv ing pet i t ioners

the r ight  Lo a propr ie tary  lease of  Apar tment  50f .

7. Petit ioners then purchased furniture, rugs and

furnishings during 1968, and had new locks instal led in

September of  that  year .

8 .  I n  Oc tobe r  o f  1968 ,  pe t i t i one r ,  A lbe r t  F .  Tegen ,  sh ipped

h is  boa t  t o  De l ray  Beach ,  F lo r i da .

9 .  Pe t i t i one rs ,  A lbe r t  F .  Tegen  and  E l l a  F .  Tegen ,  re tu rned

to New York in  the fa l1  of  1968.  They not i f ied depar tment  s tores,

credit card companies and the trustee under the GPU pension plan

that  they had moved to Highland Beach,  F lor ida.  By le t ter  o f

November 26,  f968,  the Trust  Of f icer  o f  the GPU Savings and

Retirement Income Plan was advised to send al l  future monthly

payments to  pet i t ioner ,  A lber t  F.  Tegen's  account  at  the Del ray

Beach Nat ional  Bank in  F lor ida.
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10.  By le t ter  o f  February L9,  L968,  pet i t ioners returned

their credit identif ication card to Chemical Bank New York Trust

Company .  On  Februa ry  20 ,  L969 ,  pe t i t i one r ,  E1 la  F .  Tegen ,

advised B.  A l tman & Company and Best  & Co.  to  change pet i t ioners '

address to  the i r  Del ray Beach,  F lor ida address.

11 .  I n  December  1968 ,  pe t i t i one rs  wro te  separa te  l e t t e rs

to the Board of Elections in the City of New York to cancel their

voting privi leges in New York.

L2 .  On  Februa ry  3 ,  L969 ,  pe t i t i one r ,  A lbe r t  F .  Tegen ,  sub -

mi t ted h is  wr i t ten res ignat ion as Chai rman of  the Board of  GPU,

e f fec t i ve  Februa ry  28 ,  L969 .  I n  a  separa te  l e t t e r ,  a l so  da ted

February 3, L969, to the Retirement Board under the Savings and

Ret i rement  Income Plan of  GPU, pet i t ioner ,  A lber t  F.  Tegen,

ef fect ive March 1,  L969,  e lected to  receive wi th in  one ca lendar

year, distr ibutions in cash equal to the amount in his pension

accounts (Opt ion "B"  under  GPU Plan) .  This  e lect ion is  pro-

vided for by the GPU plan in section 37, which provides that an

employee,  wi th  the consent  of  the GPU Board of  Di rectors,  f rdy

from time to t ime change from one option to another option.

13 .  On  March  11 ,  L969 ,  pe t i t i one r ,  A lbe r t  F .  Tegen ,  rece i ved

a  s ing le -sum d i s t r i bu t i on  o f  h i s  pens ion  i n  t he  sum o f  $993 ,220 .83 .

CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one rs ,  A lbe r t  F .  Tegen

were domici led in New York at the t ime they

sum dis t r ibut ion f rom the GPU pension p lan,

and  E l l a  F .  Tegen ,

received the single-

and that they hrere
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res ident  ind iv iduals ,  mainta in ing a permanent  p lace of  abode in

New York,  wi th in  the meaning of  sect ion 605(a)  (1)  o f  the Tax Law.

B.  That  as New York res idents,  pet i t ioners are l iab le for

personal  income tax on sa id s ing le-sum dis t r ibut ion as asser ted

in the Not ice of  Def ic iency issued by the Tncome Tax Bureau,

dated November 26,  L973,  and such Not ice is  susta ined and the

pe t i t i on  i s  den ied .

C. That thisCornnrission need not determine herein whether

pet i t ioners,  A lber t  F.  Tegen and El la  F.  Tegen,  in  receiv ing

the s ing le-sum dis t r ibut ion,  received a ret i rement  benef i t

which const i tu ted an annui ty .

DATED: Albany, New York
Apr i l  L4 ,  L977

STATE TAX COMMISSION

"-4

t

\Ar"ru.-, lC.r,--*^^"^ r^


