
STATE.OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDV'IARD L. SMITH ANd ETHEL M. SMITH

For a Redet,erminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under  Ar t ic le$)  22

AFFIDAVIT OF MAILING

of the
Tex Law,for the Year($>oo<*caitoft(s) L97O.

State of New York
County of A1bany

Violet Wa1ker , being duly sworn, deposes and says that

she is an employee of the DeparEment of TaxaLlon and Finance, over 18 years of

age, and that on the 2[t .hday of June ,  L97'7, she serrred the wlthin

Not ice  o f  Dec is ion by (cert l f ied) naiL upon Edward L. Smith &

Ethel M. Smith (rcporxrellcaxloe<r*) the petitloner ln the within proceeding'

by enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed

as foL lows:
Mr. & Mrs. Edward L. Smith
I00 Bay Colony Drive
For t  Lauderdale,  F lor ida 33308

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the sald addresaee ie the €rupoexraoOul

oGecf{tl) petitioner herein and that the address set forth on said lrrapPer ls the

l-ast known address of the €cfrepextauiDmxa*>fir) petltloner.

Sworn

24th

to before me this

day  o f^  June

rA-3 (2176)

,  L977 .



STATE OF NEW YORK
STATE TN( COMMISSION

In the l" lat ter of  the Pet i t ion

o f

EDWARD L. SMIlrH and ETTIEL M. SMITH

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art icle(r) 22 of the
Tax Law for the Year$f<oo<*nr!ue€) l97O:

State of New York
County of Albany

Violet Walker

she is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

, belng duly sworn, deposee and saye that

the Department of Taxation and Finance, over 18 yeare of

24Eh day of June ,  L977,  she served the wi th in

by (cert l f led) maiL upon Robert  S. Stewart &

J' Lawrence eartfgJttE6ntattve ot; rhe perirtoner ln rhe wlthin proceeding,

by enclos ing a

as  fo l l ows :

true copy thereof in a securely sealed postpald wrapper addreseed

Robert S. Stewart & J. Lawrence Paltrowitz, Esqs.
Caffry, Pontif f ,  Stewart, Rhodes & Judge
l0 Harlem Street
Glens  Fa1 ls ,  New York  12801

and by depoeit ing same encLosed in a postpaid properly addressed wrapper ln a

(post of f lce or off lc lal  depository) under the excLuslve care and custody of

the Untted States PostaL Service withln the State of New York.

That deponent further says Ehat the said addressee ls the (representative

of the) pet i t ioner herein and that the address set forth on said l t rapPer is the

last known address of the (representat ive of the) pet l t toner.

Sworn to before me thig

24th day of June ,  L977.

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE :

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ifunc 24' L971

ADDRESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 157-L723

STATE TAX COMMISSION

r x3. & t{r3. E&nrd &. gstttl
LS tay Col,cu? Drl.vN
Fort lauderdah, Florlda 33304

DaNr !lr. 3 11tr8. SnLtltr

Pl-ease take notice of the DBCI$trOf
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Section(3) 59O of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be comrnenced within 4 Sthl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decisi.on or concerning
hereto rnay be addressed
will be referred to the

Enc.

cc :  Pet i t ioner ts  Represe

to the
proper

v

igned.  They
l y .

Cohtrn
Lag |sari
off,lccr' I locrlnE

aE] -ve :

Taxing Bureauts Representat ive:

rA-1 .12  (L /76)



STATE OF MI^I YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

EDI,fARD L. SMITI{ and EftIEL M. SMITH

for Redetermination of a Deficiency or
for Refr:nd of Personal Income Tax under
Article 22 of the Tax Law for the year L970.

DECISION

Pet i t ioners,  Edward L.  Smi th and Ethel  M.  Smi th,

100 Bay Colony Dr ive,  ForE Lauderdale,  F lor ida 33308,  f i led

petit ions for redetermination of a deficiency or for refr:nd

of personal income tax r-rnder Article 22 of the Tax Law for

t he  yea r  L970 .  (F i l e  No .  0 f515 ) .

A formal hearing rrras held before Julius E. Braun, Hearing

Off icer ,  d t  the of f ices of  the State Tax Cornmiss ion,  Bui ld ing 9,

s tate campus,  Albany,  New york on November 8,  L976 at  9 :30 A.M.

Pet i t ioners appeared by caf f ry ,  Pont i f f ,  s tewart ,  Rhodes and

Judge,  Esqs.  (Rober t  s .  s tewart ,  Esq.  and J.  Lawrence pal t rowi tz ,

Esq. ,  o f  eounsel ) .  The rncome Tax Bureau appeared by peter

Crot ty ,  Esq.  (Richard Kaufman,  Esq. ,  o f  counsel ) .

rSSUE

Wtrether pet i t ioners,

were resident individuals

Edward L. Smith and Ethel M. Smith,

of  New York State for  the year  L970.
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FINDINGS OF FACT

1. On March 26, L973, the Income Tax Bureau issued

a Statement of Audit Changes against petit ioner, Edward L.

Smi th ,  i n  t he  amoun t  o f  $100 ,L33 .74 ,  p lus  i n te res t  o f

$11 ,695 .62  f o r  a  t o ta l  o f  $111  , 829 .36 ,  on  t he  g rounds  t ha t

his domici le had not changed. Therefore, al l  income reported

for Federal tax purposes was held taxable to New York State.

Accordingly, the Income Tax Bureau issued a Notice of

Def ic iency in  the amount  of  $ f11 ,829.36.

2.  OnMarch 26,  L973,  the fncome Tax Bureau issued a

Statement of Refr:nd Adjustment against petit ioner, Ethel M.

Smith, whereby al l  income reported for Federal tax purposes

was held taxable to Nerr York State. Computation resulted in

a  re fund  o f  $16 ,355 .09 ,  p l us  i n t e res t  o f  $1 ,504 .18 ,  f o r  a

to ta l  o f  $L7 ,859 .27 ,  pa id  to  pe t i t i one r ,  E the l  M .  Smi th .

3. Petit ioners, Edward L. Smith and Ethel M. Smith,

f i led individual New York State income tax returns for the

per iod January 1,  L970 to August  18 ,  L970.  Edward L.  Smi th

c la imed  a  re fund  o f  $25 ,225 .45 ,  wh i l e  E the l  M .  Smi th  c la imed

a refund of  $25,495.00.  They a lso f i led ind iv idual  New York

State nonresident returns for the period August L9, L970 to

December 31, L970, in which addit ional income was received and

on which they claimed. no tax was due.
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4. InDecemberofLg6g,pet i t ioners ,EdwardL.Smi th

and Ethel M. Smith, purchased lot /130, Bay Colony, Fort

Lauderdale,  Flor ida for  approximately $62,000.00, and con-

structed thereon a home for approximately$f : f ,000.00. They

furnished iL with furniture purchased locally for approximately

$50,000.00. A Cert i f icate of  Occupancy from Lhe ci ty of  Fort

Lauderdale, Florida was issued to petit ioner, Edward L' Smith'

on  Augus t  L2 ,1970  as  a  s ing le  res idence  a t  a  va lue  o f  $220 '000 '00 '

p lus  a  garage va lued a t  $3 ,000.00 .

5 .OnJu1y25 ,1970 ,pe t i t i oners ,EdwardL 'smi thand

Ethel M. Smith and family moved to Florida. Personal effects

were shipped by Greyhound Buslines. Their children, sandra Lee

Smittr- and Donald E. Smittr, flew to Florida to meet their riding

horses trhickr- were being trucked to Florida. On August L2, L97O'

the family moved into their new residence'

6 .OnSeptenrberL4 ,L }TO,pe t i t i oners 'EdwardL 'Smi th

and Ethel M. smith, as per their agreement of January 2, L970

with. Lhe Norton Company of trforcesLer, Massachusetts, sold their

stock in Sardon InEernational, Inc. to the Norton Co' There

was a distr ibut ion of  assets in exchange for stock'  As a resul t '

on September L4, !g70, Edward L.  Smith received a L970 Lincoln

cont inenta l  au tomobi le  va lued a t  $9 ,886.75 .  On December  14 ,  t970 '

he  rece ived $1 ,434,867.22  and on  December  2 ! ,  L970,  he  rece ived

$5 ,884 .17 .
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0n December L4, L970, Ethel M. Smith received a cash distri-

bu t ion  o f  $183 ,4L9.00  and $542.72  on  December  2L ,  1970.

7.  In 1970, pet i t ioners,  Edward L.  Sni th and Ethel  M.

Smith, owned a residence in Granvil le, New York valued at

$90,000.00. Ttre furnishings were valued at  approximately

$25,000.00. Ut i l i ty  and phone service were maintained

throughout the year. A bank account in New York State T^7as

also maintained which showed a balance of  $3,400.00 on

August 18, L970. A caretaker was put in charge of the

residence. The house was sold in July of  1971.

8. Petit ioner, Edward L. Smith, spent the following days

in New York State in the year L97A:

January 6 to February 14

March 4 to April f6

April 28 ro July 26

September 3 to September f9

October L4 to October 20
Total Days

9. Pet i t ioner,  Ethel  M. Smith,  spent

in New York State in the year 1970:

January 6 to February 2L

March 4 ro April L6

April 28 ro JuLy 26

October 14 to October 20
Total  Days

40

44

90

L7

days

days

days

days

7

the fol lowing days

47

44

90

days

days

days

days
days

days
days

7
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CONCLUSIONS OF LAW

A. That although petit ioners, Edward L. Smith and

Ethel M. Smith changed their domici le to Florida in July L970,

they rr{ere subject to New York personal income tax aS resident

individuals on all their income during said year in accordance

with the meaning and intent of section 605(a) (2) of the Tax

Law since they maintained a pernanent place of abode for the

entire year in New York State and spent more than 183 days in

New York Stare in  L970.

B. That the petit ions of Edward L. Smith and Ethel M.

Smith are denied.

DATED: Albany, New York
, June 24 ,  L977

COMMISS ION


