
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

B. HENRY SINCERE AND I4ARGARET R. SITiICERE

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a RevLsion of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

of Personal fncome
Taxes under  Ar t ic le($ 22 of  the
Tax Lawrfor the Year(s) oc<*eu&o&(x) :
L964 & 196s

State of New York
County of Albany

Marsina Donnini

she is an employee of the Department

age, and that on the 29Eh day of

Not ice of oecision

, being duLy sworn, deposes and

of Taxat ion and Flnance, over

July ,  L9  77 ,  she  served

says that

18 years of

the within

by (cert i f ied) mai l  upon B. Henry Sincere &

by

a s

Margaret R' Sinfffifr*Fc$g?*i{ss<*f) the petirioner ln rhe wirhin proceedlng,

enclosing a true copy thereof in a securely seaLed postpaid strapper addressed

fo l lows:  Mr .  &  Mrs .  B .  Henry  S incere
505 North Lake Shore Drive
Chicago,  I l l i no is  6061I

and by depostt ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the CGg!€ecxrkeotffi

gfuth*) peritioner herein and that the address set forth on said lrrapper is the

last knor,rn address of the (epxesoxm<iraex0r*>c$x) petitioner.

Sworn to before me thls

29Eh day  o f  i lu ly  ,  1977,

rA-3 (2176>



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

B. HENRY SINCERE AND MARGARET R. STNCNNN

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determi.nat lon or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le(n)  22 of the
Tax Law for the Year (s) oo*rcdn&(x) :
1 9 6 4  x  1 S 6 5 ^

State of New York
County of Albany

Marsina Donnini , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 29th day of July ,  L9 77, she served the within

Notice of Decision by (cert i f ied) mai l  upon Ralph F. Anthony

(representat ive of)  the pet i t ioner in the withtn proceedlng'

true copy thereof in a securely sealed postpal.d wrapper addressed
Ralph F. Anthony, Esq.
Gibney, Anthony & Ferguson
420 Lexington Avenue
New York, New York 10017

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l t rapPer is the

last knovm address of the (representat ive of the) pet l t ioner.

by enclos ing a

as  fo l l ows :

Sworn to before me this

29th day of July
{\'

tu
rA-3 (2/76)

,  L977 . Caa-'.:-r'-'r--a-



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APFEALS BUREAU

ALBANY, NEW YORK 12227

*tultr 19, L97T

ldr. & $brr S* I{rnry $LnocrG
ss$ &rth lrlsr #hsrs tr)rive
Ch$.cago, Illl"rtotq 6{t61,1

srr*r Mrf & $!rrr i';dnc*rer

Please take notice of the O&CI$gfrS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(l 6P0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mflltht
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

r%
8.- Cbburn

tnE Tcn
Hssrfry Offiorr

cc: Petitioner's Representative

Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

OI

B. HENRY SINCERE AND MARGARET R. SINCERE

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Arttcle 22
of  the Tax Law for  the Years 1964 and 1965.

DECISION

Petit ioners, B. Henry Sincere and Margaret R. Sincere , 505 North Lake

Shore Drive, Chicago, I l l inois 6061I, t i .mely f i led a petit ion for redetermimtion

of  a  def ic iency for  personal  income tax for  the ]ears 1964 and 1965.  (F i Ie  No.

00  02  9 ) "

A hearing was calendared for November 17 , L976 but in l ieu thereof

petit ioners, by st ipulation, agreed to submit the matter to the State Tax

Commissionn for decision based on al l  the material contained in the Income

Tax Bureau f i le.

The State Tax Commission renders the fol lowing decision after due

consideration of the entire record.

ISSUE

The issue in this matter wil l  be determined in accord with the decision

of the State Tax Commission in the Matter of the Peti l lgn of Sincere & Co.,

and Related Cases, a copy of which is attach"O *r",. .  ," rn" .xtent that

there is a change in that partnership's income allocated to New York there would
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be a corresponding change in the distr ibutive shares of each of the nonresident

paft iers.

FINDINGS OF FACT

1. Petit ioners, B. Henry Sincere and Margaret R. Sincere, f i led New York

State nonresident income tax returns for the taxable years in question.

2.  On June 28,  L97I ,  the Income Tax Bureau t imely  issued a Not ice

of Deficiency to petit ioners for the years 1964 and I965. Said Notice was based

on petit ioner, B. Henry Sincere's share, as a partner, of partnership income

earned by Sincere & Co. during the years in issue. Since the disposit ion of

B. Henry Sincere and Margaret R. Sincere's petit ion is contingent on the State

Tax Commission's decision in the Matter of the Petit ion of Sincere e Co.,

Related Cases, the "Findings of Fact" in said decision are hereby adopted.

coNgLUSIONS OF LAW

A. That the "Conclusions of Law" stated in the State Tax Commission's

decision in the Matter of the Petit ion of Sincere & Co., and Related Cases, a

copy of which is attached hereto, are hereby adopted.

B. That petit ioners, B. Henry Sincere and Margaret R. Sincere, are

l iable for New York personal income tax due on petit ioner, B. Henry Sincere's

proport ionate share of the partnership, Sincere & Co.'s income allocated to

New York for the years 1964 and I965, as determined in the State Tax

Commission decision in the Matter qfl!,q Petition of Sincere=r! Csrz,end

Re la ted  Cases .



- 3 -

C. That the petit ion of B, Henry Sincere and Margaret R. Sincere

is granted to the extent indicated in the Matter of the lelitrofq-ol-g-lnc-ere &-

Co., and Related Caseq; that the lncome Tax ,t

accordingly modify the Notice of Deficiency dated June 28, I97I, and, that

except as so granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York
Ju Iy  29 ,  L977

STATE TAX

PRESIDENT

co

l .
b4

MMISSION

COMMISSIONER

COMMISSiONER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

S INCERE &  CO. ,  and
Related Cases

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
and Personal Income Tax under Art icles
23 and 22 of the Tax Law for the years
1964  and  1965 .

DECISION

Pet i t i one r ,  S ince re  &  co . ,  w i th  a  home o f f i ce  a t  2OB Sou th

LaSa l Ie  S t ree t ,  C t r i cago ,  I l l i no i s  G0804 ,  f i l ed  a  pe t i t i on  fo r

redetermination of a deficiency or ' for refund of unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the vears 1964

and  1965 .  (F i l e  No .  00028 ) .

A formal  hear ing was scheduled before Michael  A lexander ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New york,  on November L7,  1976 at

9 :15  A .M.  On  November  L2 ,  L976  pe t i t i one r ,  S ince re  &  Co . ,  ag reed ,

wi th  counsel  to  the Income Tax Bureau,  to  waive a formal  hear ing

and to submit the matter to the State Tax Commission upon the

documents,  correspondence and a l l  o ther  papers conta ined in  the

f i l e .

The State Tax Commiss ion renders the fo l lowing decis ion

af ter  due considerat ion of  the ent i re  record.
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I S S U E S

I .  Whether  pet i t ioner ,  S incere & Co. ,  a  broker-dealer  in

secur i t ies and commodi t ies,  wi th  of f ices wi th in  and wi thout  New

York, used the proper method in al locating income and e>rpenses

in determining New York net income for purposes of the unincor-

porated business tax.

I I .  Whether ,  in  the a l ternat ive,  pet i t ioner  can a l locate

based on the three factor formula.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  S ince re  &  Co . ,  t ime ly  f i l ed  New yo rk  S ta te

par tnership returns for  the years 1964 and 1965.  fhere in,

petit ioner al located the receipts within and without New York by

al locat ing '  conrmiss ions to  New york as f  o l lows:

(a)  LOO% on orders or ig inat ing in  New York and executed

OVe1'  a NeW YOfk g3gfuanaa.  =nA

(b) 6O% on orders originating in New York but executed

in another  s tate;  and

(c)  4Q% on orders or ig inat ing outs ide New york but

executed on a New york exchanqe.

Expenses were a l located to  New York in  the same rat io  as receipts

al located to New York bore to receipts everlnrhere. That percentage

was  21 .5L% Ln  1964  and  2L .9O% Ln  1965 .
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2. fhe fncome Tax Bureau issued a Statement of Audit Chanqes

to the partnership for unincorporated business tax for the years

1964 and L965 on October  22,  L97O, and subsequent ly  issued a

rev ised statemenf  of  Audi t  changes on June 28,  l97L for  those

two  yea rs  s ta t i ng  tax  due  o f  $4 ,485 .74  and  $7 ,354 .38 ,  respec t i ve l y ,

p lus  i n te res t  t o  t ha t  da te  o f  $3 ,964 .80 .  rn  acco rdance  w i th  the

rev i sed  s ta temen t ,  a  No t i ce  o f  De f i c i ency  was  i ssued  to  pe t i t i one r ,

S ince re  &  Co . ,  asse r t i ng  the  de f i c i enc ies  s ta ted  i n  t ha t  l a t t e r

s ta temen t ,  p l us  i n t e res t  f o r  L964  and ,1965  o f  5L ,669 .29  and

$2 ,295 .  52 ,  r espec t i ve l y .

3 .  Pe t i t i one r ,  S ince re  &  Co . ,  i s  a  b roke r  and  dea le r  i n

commodi t ies and secur i t ies,  and is  a  member of  a l l  major  s tock

and commodity exchanges. Petit ioner does no under:urri t ing or

syndicat ion work.

4.  In  the years 1964 and 1965,  pet i t ioner  had i ts  home

of f ice j -n  Chicago and had e ight  branch of f ices,  one of  which was

located in  New York State.

5.  The pr imary purpose of  a l l

to generate income from commissions

of f ice was used pr imar i ly  as a re lay

between the Chicago home off ice and

re lay ing of  orders to  be executed on

off ices except New York was

and serv ices.  The New York

o f f i ce .  A  w i re  was  open

the New York off ice for the

the New York and American
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stock Exchanges and any pert inent commodity orders where the

markets or clearing houses therein were located in New york.

AIl accounting and banking functions were performed in Chicago.

6. The operation of the New york off ice was conducted by

approximately 12 people. Their duties were to handle the wire

messages and re lay them to the proper  exchanges.  secur i t ies

purchased were shipped to the appropriate branch off ices. A11

pickup and derivery in New york was by messenger. Al l  checks,

where money was due on a set t lement  date,  were t ransmi t ted to

the c lear ing house.

7.  The por t ion of  to ta l  income generated in  1964 and 1965

and the attr ibution of the New York rrort ion thereof contained

in  pe t i t i one r ' s  re tu rns  were :

L964
1965

Gross Receipt t

$2  ,438  ,393  .4L
3  ,  036 ,  gg1 .  34

Receipts  Al locable
to New York

$4L7 ,L6L .4L
556 ,945 .69

8.  The Income Tax Bureau,  in  i ts  schedule of  audi t  ad just -

ments (a par t  o f  the s tatement  of  Audi t  changes descr ibed in

Finding of  Fact  "2"  above) ,  found the receipts  f rom commiss ions

a l l ocab le  to  New yo rk  fo r  L964  and  1965  to  be  $463 ,351 .64  and

$622 ,786 .94 .
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9.  T 'he expenses computed by pet i t ioner ,  ds descr ibed in

F ind ing  o f  Fac t  " 1 "  above ,  t o ta l l ed  $406 ,767 .72  and  952L ,729 .3o

fo r  1964  and  1965 ,  respec t i ve l y .

10.  fhe Income Tax Bureau,  in  the Schedule of  Audi t  Adjust -

ments,  employed an "of f ice to  of f ice method"  of  a l locat ion.  This

method resulted in the fol lowing expense al locations to New york:

L964 1965

1 .  B roke rage  commiss ions  to  o the rs  $  46 ,L89 .73  $  60 ,34L .24
for  N.Y.  execut ion

2 .  Ad j  usted N.y.  expenses (minus
commiss ions paid to  a par tner)

3.  Bookkeeping chargeable to  N.y.

4. Stock brokerage expenses

229 ,837 .6L  273 ,998 .39

2 ,55O.04 3 ,562 .L7

36 ,L72 .34 36 ,gLL .25
$314 ,749 .72  $380 ,813 .05

11- The rncome Tax Bureau computed the net income of

pet i . t ioner  a l located to  New York for  the years Lg64 and 1965 to

be  $148  ,6oL .92  and  $24L ,973 .99 ,  respec t i ve ry  (whereas  pe t i t i one r

showed on its returns, for those years, New york net income of

$10 ,  393 .69  and  $35 ,  2L7  . 39  ,  r espec t i ve l y )  .

L2. The rncome ?ax Bureau then utir ized the New york net

income for each year as the numerators of fractions, the denominators

of which were, fot the appropriate year, the sum of the net income

of petit j-oner for the year in question, payments to partners and

qual i fy ing d iv idends (minus an amount  in  1965 for  f i rs t  vear



6

deprec iat ion) .  This  f ract ion was conver ted in to income a l loca-

t i on  pe rcen tages  o f  69 .78% fo r  1964  and  83 .93% fo r  L965 .

13 .  The  books  and  reco rds  o f  t he  pe t i t i one r ,  S ince re  &  Co . ,

c lear ly  d isc lose the income and expenses of  i ts  New York operat ion.

L4 .  Pe t i t i one r ,  S ince re  &  Co . ,  compu ted  the  a l l oca t i on  o f

net income in accordance with previous computations in prior

returns,  which were the subject  o f  an audi t  by New york State

and which computations were then deemed to be properly reflective

of income and expenses within and without New York by the Income

Tax Bureau.

CONCLUSTONS OF I,AW

A. Ttrat the net income from

of  pe t i t i one r ,  S ince re  &  Co . ,  was

books and records of  pet i t ioner .

20 NYCRR 287 .L;  and see 20 l [yCRR

gated regulat ion of  the State Tax

the  same as  sec t i on  287 .L )  .

bus iness a l located to  New York

properly determinable from the

( tax Law sect ion 7O'7 (b)  i

2O7 .3  ( c )  ,  a  subsequen t l y  p romu l -

Commiss ion which is  substant ia l ly

B. That the direct accounting method employed by the Income

Tax Bureau is  the preferred method and the use of  the three factor

fo rmu la  (Tax  Law sec t i on  707  ( c ) )  t o  a l l oca te  pe t j - t i one r ' s  ne t

business income would not  be warranted here in,  and that  the need

to est imate cer ta in  expenses is  not  too d i f f icu l t  a  task to  warrant

the prec lus ion of  the preferred d i rect  account ing method where
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such method appears best adapted to equitably reflect New york

income. Piper, Jaffray and Hopwood v. state Tax conrnission,

42  A .D .  2d  381 ,  a f f d . N .Y .2d

c. Fhat the rncome Tax Bureau properly computed the

unJ-ncorporated business gross income of  pet i t ioner ,  S incere & co.

D. That the Income Tax Bureau computations of the business

deduct ions should be modi f ied for  1964 and 1965.  Ar l  d i rect

expenses incurred by the New york of f ice inc lud ing sa lar ies,

ren t ,  t axes ,  dep rec ia t i on ,  w i res ,  t i gke rs ,  f roo r  b roke rage ,

other  brokerage and c lear ing expenses are deduct ions or  a l locable

expense deemed to to tar  the amounts set  for th  in  F ind ing of

Fact  "10" ,  subparagraphs I  and 2 and conta ined in  the Lg64 and

1965 Schedule of  Audi t  Adjustments.  A11 ind i rect  expenses,  how-

ever ,  are to  be appor t i .oned among the var ious of f ices and such

a l l oca t i on  sha l1  be  made  on  the  bas i s  o f . t he  ra t i o  o f  rece ip t s

at t r ibutable to  the New york of f ice to  to ta l  receipts  of  the

par tnership.

E.  That  the to ta l  o f  the ind i rect  expenses for  the year

L964 mul t ip l ied by 2r .5L% (rat io  descr ibed in  conclus ion of

Law "D" ,  above ,  ELS a  pe rcen tage )  resu l t s  i n  a  p roduc t  o f  $g4 ,3L2 .2s

which const i tu tes ind i rect  expenses aI locable to  New york and

deduct ib le  f rom New york gross business income.
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F .  That  the New York net  bus iness income of  pet i t ioner  for

L964  to ta l s  $93 ,0 r2 .05  and  the  pe rcen tage  a l l oca t i on  o f  i ncome

to New York is 43.69%.

G. fhat  the to ta l  o f  the ind i rect  expenses for  1965 mul t i -

p l i ed  by  2L .9O% ( ra t i o  desc r ibed  i n  Conc lus ion  o f  Law , ,D , , ,  above ,

exp ressed  as  a  pe rcen tage )  resu r t s  i n  a  p roduc t  o f  $116 ,934 .64

which const i tu tes the ind i rect  expenses a l locable to  New York and

deduct ib le  f rom New york < l ross business income.

H.  fhat  the New York net  bus iness income of  pet i t ioner  for

1965  to ta l s  $165 ,5J -2 .67  and  the  pe rcen tage  a l l oca t i on  o f  i ncome

to New York is  57.42%.

I .  That  the net  bus iness income of  pet i t ioner  taxable pursuant

to Ar t ic le  23 of  the Tax Law for  the years 1964 and 1965,  af ter

comput ing the appropr ia te modi f icat ion,  a l lowance for  serv ices

and a l lowing for  such income prev ious ly  s tated,  is  $57,904.60 and

$130 ,47L .96 ,  respec t i ve l y ;  and  tha t  t he  resu l tan t  de f i c i ency  o f

uni .ncorporated business tax thereon is  $2,25Q.98 for  L964 and

$4 ,29L .92  f o r  1965 ,  o r  a  t o ta l  o f  $6 ,542 .90 .

J. That the State Tax Corffnission is not bound by the posit ion

taken  on  p r i o r  aud i t s  as  to  a l l oca t i on  and  u t i l i zd ion  i n  pe t i t i one r ' s

returns for  1964 and 1965,  but  is  requi red to  determine that  the

income a l locable to  New York is  fa i r ly  and equi tab ly  ref lected in

pet i t ionerrs  a l locat ion and computat ion of  tax due,  which deter-

minat ion is  made as set  for th  here in.
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K.  That  the pet i t ion of  S incere & Co.  is  granted to  the

extent of the computations contained in the Conclusions of Law

above,  and the resul tant  un incorporated business tax due

(concrus ion of  Law "r " ) ;  that  the rncome Tax Bureau is  herebv

di rected to  accord ingly  modi fy  the Not ice of  oef ic iency issued

June 28,  1971 and to compute the in terest  due thereon;  and,  that ,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New york

Ju Iy  29 ,  L977

STATE TAX COMMISSION

PRESIDENT

COMMISSTONER

COMMISSIONER


