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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of che Pet i t ion

o f

MARVIN and BE\IERLY SILBERIVIAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le6e) 22

AFFIDAVIT OF MAILING

of the

she

a9e,

Tax Law for the Year(s) EOmOOOilil@
7970, L97I and L972.

State of New York
County ofAlbanY

Marsina Donnini , being duly sworn, deposes and says that

is an employee of the Department of Taxat ion and Flnance, over 18 years of

and that on the2Znd day of July , L977 , she served the within

Notice of Decision by (certified) mail upontuIarvin and Beverly

Silberrnan W the petttloner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: IViarvin & Beverly Silberman
249-21- 61st Avenue
Little Neck, New York LI362

and by deposit ing same enclosed in a postpald properly addressed wrapper tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee ls the mGFreFGffiNq

p@OEbgU petitioner herein and that the address set forth on said wrapper ls the

last known address of the pet i t ioner.

Sworn to before me this

22nd, day of July , 19 7'7.

#-'a
rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

IIAXVIN and BERVERLY SILBERMAN

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determlnat lon or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art icleGt 22 of the
Tax Law for the Year(s)remft0dgmil
L97O. I97I and Lo72

State of New York
County of Albany

Ivtrarsina Donnini , being duly sworn, deposes and sayo that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 22nd day of Jdy , L9 77, she served the wlthln

Notice of Deci-slon by (certified) nail upon Melvin Metzger, Esq.

(representatLve of)  the pet i t loner Ln the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Melvj_n Metzger, Esq.
L76-6O Union Tr:rnplke
Flushing, New York LI366

and by deposit ing same enclosed in a postpald properly addressed rtraPPer ln a

(post of f ice or off ic ial  depository) under the exclustve care and custody of

the United States Postal  ServLce within the State of New York.

That deponent further says that the said addreesee is the (representative

of the) pet i t toner hereln and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

22nd. day of JuJ-y

rA-3 (2/76)
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

tuly 2t' 19il
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

lfrrdn & gfrfgr Sffbrnnn
A0$.ff. 6bt tt*u
X.tttlr $osh t* Iuh LlS2

&rr ffi'. & !ffi. SLlbranr

Please take notice ̂ of the Ibclds
of the State Tax Commissi6fi-EfrEIosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section$g| 6ffi of the Tax Law, any
proceeding in court to revitriv an-ddverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * lffihr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Frrdme

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MARVIN aNd BEVERLY SILBERMAN

for Redetermination of a Deficiency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Yea rs  L97O,  L97L  and  L972 .

DECISION

Pet i t ioners,  Marv in and Bever ly  Si tberman,  res id. ing at  249-2L

61st  Avenue,  L i t t le  Neck,  New York LL362,  have f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income taxes under Art icle 22 of the Tax Law for the years L97O,

L97L  and  L972 .  ( r i l e  No .  L3726)

A smal I  c la ims hear ing was held before Wi l l iam Valcarcel ,

Sma11  C la ims  Hear ing  O f f j - ce r ,  on  Sep tember  2 I ,  L976  a t  9 :15  a .m.

at the off ices of the State Tax Commission, T\,vo World Trade

Center, New York, New York. The petit ioner appeared by Melvin

Metzger, Esg. The Income Tax Bureau appeared by Peter Crotty,

Esq .  ( I .  A .  Levy ,  Esq .  o f  counse l ) .



2 -

rSSUE

Whether  the pet i t ioner 's  contr ibut ions to  a se l f -employed

retirement plan (Keogh Plan) were deductible during the years

1970 ,  L97 l  and  1972 .

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Pet i t ioner ,  Marv in Si lberman,  contended.  that  he was

employed as a sa lesman dur ing the years 1970,  797L and L972

and that, although he was a bona f ide employee, he was a salesman

eligible to deduct contributions made to a self-employed retirement

p lan .

2.  That  the pet i t ioner  has not  susta ined the burden of

proof required under section 689 (e) of the Tax Law to show that

he quali f ied under section 401 of the Internal Revenue Code

as an employer-employee or as a self-employed individ.ual who

was permitted to establish a self-employed reLirement plan and

deduct contributions made to said plan.

3. That the petit ions of Marvin and Beverly Silberman are

denied and the not ices of  def ic iency issued November 26,  L973

for  the year  L970 for  $211- .28,  and September 30,  L974 for  the

yea rs  l 97L  and  1972  f o r  $L77 .44  and  $86 .18 ,  r espec t i ve l y ,  a re

sustained together with such addit ional j-nterest as may be lawful ly

owr_ng.

DATED: Albany, New York

Jul-y 22, L977

TAX COMMISSION


