
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of t lr-e Petit ion

o f

EDI^IARD L. SCHUMAN

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the Years
1968  th rough  L972 .

DECISION

Peti t ioner,  Edward L.  Schuman, residing at  340 E. 19th Street,

New York,  New York 10003, has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal ineome taxes under

Art ic le 22 of  the Tax Law for the years 1968 through L972. (Fi le

No.  10596) .

A formal hearing was held be.fore Eciward Goodell, Hearing

0ff icer,  dt  the of f ices of  the State Tax Consnission, Two World

Trade. center,  New York,  New York on December L4, L976 at  2:45 P.M.

Pet i t ioner appeared by Lester I l .  Hirsh,  Esq..  The Tncome Tax Bureau

appeared l ry  Peter  Cro t ty ,  Esq.  (James A"  Scot t ,  Esq.  o f  counse l ) .

ISSUES

I. .  Whether  the c la im for  def ic iency is  barred by the Statute

of  L imi ta t ions and for  lack of  jur isd ic t ion.



-2

If. Whether the petit ioner was a New York residenE for

income tax purposes dur ing Lhe years L97L and L972.

III. Whether the petit ioner should receive credit for

income taxes paid during the taxable years L968 through L972 to

the Distr ict  of  Columbia,  the State of  Michigan, the Ci ty of

Detroi t  and the City of  New York.

FINDINCS 0F FACT

1. The pet i t ioner t imely f i led New York State income tax

nonres ident  re tu rns  fo r  the  tax  years  1968,  L969,  L970,  L97L and

L972 .

2.  Pursuant to Consent ( form IT-75) executed by the pet i -

t ioner on July 23, L97L and by the New York State Tax Corrmission

on August 12, L97L, i , t  was consented to and agreed, in part ,  that

the- amotrnt of any personal income taxes due under returns made by

th.e pet i t ioner for  the taxable years ended December 31, 1968 and

December 31, L969 "may be assessed at  any t ime on or before I  year

fo l low- ing  c lose  o f  p roceed. ings  fo r  Lg65,  Lg66 and 1967. "

3.  Pursuant to Consent ( form IT-75) executed by the pet i -

t ioner on June 2, L973 and by the New York State Tax Counnission oa

June. 14, L973, i t  r . . ras consented to and agreed, in part ,  that  the

amount of any personal income taxes due under returns made by the

pe-tit ioner for the taxable years ended December 31, L970 and

De.cembe"r 31 ,  L97L "*ay be assessed at  any t ime on or before one

ye.ar fo l lowing the close of  proceedings for the years 1965, L966

and  1967 .  "
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4.  On Ju ly  12 ,  L973,  a  le t te r  was  addressed to  the  pe t i -

t ioner,  s igned by Hear ing Off icer L.  Robert  Leisner on behal f

of  the State Tax Conrnission, enclosing a copy of  the decis ion

of the State Tax Commission, dated July 12, L973, In the l4at ter

of the Petit ion of Edward L. Schtnnan for Red.etermination of

Deficiency or for Refund of Personal Income Tax under Article

22 of  the Tax Law for the Years 1965 ,  L966 and L967.

5.  Said decis ion made the determinat ion,  in substance,

that the pet i t ioner herein was a resident of  the state of  New

York for  the years L965, L966 and L967 "by v i r tue of  the fact

that he was domiciled in New York, rnaintained a pettnanent plaee

of abode in New'York and spenL more than 30 days in the state'r

and denied his pet i t ion for  redeterminat ion of  def ic iency or

for refund of  personal  income. tax for  the years 1965, L966 and

L967 .

6.  On September 30, L974, the Income Tax Bureau issued a

Not ice  o f  Def ic iency  w i th  respec t  to  the  taxab le  years  LgoB

through L972, addressed to the pet i t ioner at  "28739 Rockledge

Farmington, Michigan 48024,"  assessing an aggregate def ic iency

fo r  sa id  years  1968 ,  L969 ,  L970 ,  L }TL  and  L972  o f  $18 ,957 .48

wi th  in te res t  thereon o f  $4 ,261.05 ,  sa id  de f ic iency  w i th  in te resr

to ta l ing  $23 ,2 f8 .35 .

7.  0n September 30, L974, the Income Tax Bureau issued a

Statement of  Audi t  Changes with respect to the taxable years L968
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through. Lg72, also ad.dressed to the pe.t i t ioner at "28738 Rockled^ge

Farmington, Michigan 48024,"  stat ing as explanat ion for  the afore-

sa id  de f ic iency  w i th  in te res t  o f  $23,2L8.53  tha t  "Pursuant  to  the

De.cis ion of  the Tax commission dated July 12, L973, rou are held

to be a resident of  New York State and are subject  to personal

income tax on your total income. as reported on your 1968 through

L972 tax  re tu rns . "

8- Th.e pet i t ioner,  Edward L.  schuman, t imely f i led a pet i -

t ion for redete.rminati.on of deficiency or for refund of persclnal

income- taxes for the years 1968, Lg6g, Lg7o, L}TL and, L972.

9.  There is no evidence in the record to establ ish that

the. aforesaid Not ice of  Def ic iency,  issued september 30, L974 or

the afore.said statement of Audit changes, dated the same d^y,

were mai led.  by cert i f ied or registe.red mai l -

10.  The pet i t ioner 's New York State income tax resid.ent

return L973 was mai led on behal f  of  the pet i t ioner by Lester H.

Irirslr, Esq., attorne"y for the pe.tit ioner, in April L974 and

s ta te .d  the  pe t i t ioner 's  address  to  be  "340 E.  Lg  s t . ,  New york ,

N .  Y .  10003  .  "

11. (a) From January l ,  L?TL to March 19, L97L, the pet i -

t ioner l ived in Detroi t ,  Michigan.

(b) From },Iarch 19, L97L to on or about the beginning

of Novembe.r  af  L972, the pet i t ioner i ived. in washington, D.c.

(c)  From on or about the beginning of  November Lg72

to Apr i l  1,  L973, rhe pet i t ioner l ived in FarmingEon, Miehigan,

a suburb of  Detroi t .
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(d) During sai.d pe'riod of January 1, L97L

L973, the peLi t ioner did not have a place of  abode

York.

L2. Dur ing each of  the taxable years L97L and

petit ioner spent in the aggregate less than thirty

to Apr i l  1,

in New

1972,  the

days  o f  each

of said taxable years in New York,

13. From March 19, L97L to on or about the beginning of

November L972, the pet i t ioner was on leave of  absence from his

employer, the trIalter Reade Organization, Inc. "without pay" and

was a full time active employee and staff member of the Demo-

cratic nominee for the Presidency.

L4. The. pet i t ioner f i led a Distr ict  of  Coh-unbia resident,

ind"ividual tax return for L97l and a Michigan individual income

tax return as a resident for  L972.

15. The pet i t ioner was a resident of  New York for  income

tax purposes d.ur ing the taxable years L968, L969 and L970.

L6 .  From on or  about  October  2 ,  L972 to  on  or  about  Apr i l  L ,

L973, th.e pet i t ioner was retained by the Walter Reade OrganLza-

t ion,  Ihc.  as a consul tant  and in that  eapaci ty his services

included traveling to and inspecting theatre facil i t ies in a

number of  states and in some foreign countr ies,  issuing rePorts

to  the  Organ iza t ion 's  p r inc ipa l  o f f i ce  in  Oakhurs t ,  New Jersey

and returning to said of f ice for  consul tat ions and conferences

dur ing said per iod.



-6

L7, On Apr i l  1,  Lg73, the pet i t ioner , ,again became a vice

president" of the walter Reade OrganizatLon, rnc. on a full

t ime basis and was assigned to i ts New York Ci ty of f ice,  a l though

he also worked out of  the central  of f ice in New Jersey.

18. The pet i t ioner was a resident of  New york for  income

tax purposes dur ing the taxable year Lgl3.

19 .  The de f ic ienc ies  assessed aga ins t  the  pe t i t ioner  fo r

the years 1970 through L972, pursuant to the aforesaid Not ice of

Def ic iency issued September 30, L974 and the aforesaid Statement

of  Audi t  changes dated the same day, did not cred. i t  the pet i -

t ioner wiLh personal income tax payments mad.e by the petiLioner

dur ing said years to the Distr ict  of  columbia,  the state of

Michigan, the c i ty of  Detroi t  and the ci ty of  New york as

fo l lows:

1968

L969

L97 Q

L97L

L972

D.  C .

$2,  27 3  .00

Detro i t

$420.  0o

603.L4

860.00

99 .80

36 .00

liichigat

$ 79L.20

682.00

1,040 .00

972.75

L,L7 7 .00

N.  Y .  C .

$ 88 .00

100 .00

102.00

52.00

65.  00

Tax Cormrission,

after the mailing

L974,  the  c la im

A. Thar

dated July 12

of the Not ice

CONCLUSIONS OF LAW

although the Decis ion of  the State

,  L973, dic i  not  become f inal  unt i l

o f  Def ic iency  issued September  30 ,
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for  def ic iency against  the pet i t ioner  for  the taxable years 1968

through L972 as therein set forth is neverthefess barred by the

Statute of  L imi ta t ions and for  lack of  jur isd ic t ion,  inasmuch

as the sa id Not ice of  Def ic iency was addressed and mai led to  the

petit ioner at "28738 Rockled.ge, Farmington, Michigan" instead.

o f  t o  t he  pe t i t i one r ' s  l as t  known  add ress ,  " 340  E .  L9  S t . ,  New

York,  N.Y." ,  g iven in  the last  re turn f i led by h im,  namely h is

New York State income tax res ident  re turn for  L973,  f i led in  Apr i l

o f  L974 .

B.  That  the c la im for  def ic iency for  the years 1968 through

L972  se t  f o r th  i n  t he  No t i ce  o f  De f i c i ency  da ted  sep tember  30 ,

L974 is  a lso barred by the Statute of  L imi ta t ions and for  lack

of  jur isd ic t ion for  the fur ther  reason that  there is  no ev idence

in the record to  establ ish that  the sa id Not ice of  Def ic iency

was.  mai led to  the pet i t ioner  by cer t i f ied or  reg is tered mai l .

C.  That  the pet i t ioner  was a res ident  o f  the State of  New

xork .  f o r  i ncome tax  pu rposes  fo r  t he  yea rs  1968 ,  t 96g  andL970 ,

but  was not  a  res ident  o f  the State of  New York for  income tax

Purposes for  the taxable years L97L and L972 s ince he d id not

mainta in a p lace of  abode in  New York dur ing e i ther  of  sa id

years but ,  on the contTary,  mainta ined p laces of  abode e lse-

where dur ing eaeh of  sa id.  years,  spent  in  t r t .  aggregate less

than 30 days in each of said taxable years in Ner,r York Siate and

did not  earn any income in  New York dur ing e i ther  of  sa id years.
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D. That the petit ion of Edward L. Schr:man is

the Not ice of  Def ic iency issued September 30, I974

granted and

i s  cance l l ed .

DATED: Albany, New York
August 26, L977

COMMISSION
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