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V
STATE I:)F NEW YORK

STATE TAX COMP1ISSION

In the Mat ter  c : f  the Pet i t ion

o f

EDWARD L. SCHIJMA.T\-
DECISION

f o r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal .  Income Taxes under
Ar t i c l e  22  o f  t he  Tax  Law fo r  Ehe  Years
f968  t h rough  L972 .

Pet i t ioner ,  Edward  L .  Schr lnan,  res id ing  a t  340 E.  l9 th  S t reeL,

New York ,  New York  10003,  has  f i le .d  a  pe t i t ion  fo r  redecermine* t ion

of a def ic iency or for  refund of  personal  income t .axes under

Ar t i c l .e  22  o f  Ehe Tax  Law fo r  the  years  1968 th rough L972.  (F i le

No.  f0596) .

A formal hear ing was held before Edward Goodel l ,  Hear ing

Of f i cer ,  3 t  the  o f f i ces  o f  the  Sta te  Tax  Connn iss ion ,  Two Wor ld

Trade Center ,  New York ,  New York  on  December  L4 ,  L976 a t  2 :45  P.M.

Pet ic ioner appeared by Lester H. Hirsh,  Esq. The Income Tax Bur:eau

appeared  by  Pe te r  Cro t t y ,  Esq .  (James  A .  Sco tE ,  Esq .  o f  counse l )

ISSUES

I .  \  I . thether the claim for deflciency_ is barred by the Statute

of  L imi ta t ions and for  lack



I I .

income

2

Whether the Pet i t iorrer was a New YorqJgglde-nE fo r
r \

tax  purposes idur ing  the  years  L97I  and L972

|  , l
\ . e J

Whether the Pet i t ioner  should receive credi t  forI I I .

income raxes p=1l*ring the taxable years 1968 through L972(3o-lJ)

the Distr ict of Columbia,- the State of-{ i4$!g44!,Se City -of 
\-- l

-  Det ro ic  and t f te  .C i tv  o f  N" I  Y" t ! )

FINDINGS OF FACT

1.  The Pet i t ioner

nonresident returns for

L972 .

z.  Pursuant to consent ( forn IT-75) executed by the pet i -

t ioner on July 23, L}TL and by the New York State Tax Commission

on August L2, L97L, i t  was consented to and agreed, in part ,  that

the amount of any Personal income Laxes due under returns made by

the pet i t ioner for  the taxable years ended December 31, 1968 and

December 31, Lg6g "*ay be assessed at  a1;:Y t ime on or before I  year

fo l low ing  c lose  o f  p roceed ings  fo r  L965,  L966 and L967 . "

3 .  Pursuant  Eo Consent .  ( fo rm IT-75)  executed  by  Ehe pe t i -

t ioner on June 2, Lg73 and by the Ner.r York State Tax Courmission on

June 14, Lg73, iE was consented to and agreed, in part ,  that  the

amount of any personal income taxes due under returns made by Ehe

pet i t ioner for  the taxable years ended December 31, 1970 and

December  31 ,  L1TL "may be  assessed a t  any  t ime on  or  be fore  One

year  fo l low ing  the  c lose  o f  p roceed ings  fo r  the  years  1965,  1966

and  L967  . "

t imely f i led
t

the tax Years

New York SEate income tax

1968  ,  Lg6g ,  L970 ,  L97L  and
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4.  On Ju ly  L2 ,  L973,  a  le t te r  r^ ras  addressed.  to  the  pe t i -

t ioner ,  s igned by  Hear ing  o f f i cer  L .  Rober t  Le isner  on  beha l f

o f  the  Stace Tax  Commiss ion ,  enc los ing  a  copy  o f  the  dec is ion

of  the  Sta te  Tax  Commiss ion ,  da ted  Ju ly  L2 ,  L973,  In  the  Mat te r

of  the Pet i t ion of  Edward L.  Schuman for Redeterminat ion of

Def ic iency or for  Refund of  Personal  Income Tax under Art ic le

22 o f  the  Tax  Law fo r  rhe  years  1965,  Lg66 and Lg67 .

5 .  Sa id  dec is ion  made the  de terminat ion ,  in  subs tanee,

tha t  the  pe t i t ioner  t , " r . i r ,  * " ,  a  res ident  o f  Ehe Sta te  o f  New

York  fo r  the  years  1965,  L966 and 1967 "by  v i r tue  o f  the  fac t

that  he was domici led in New York,  maintained a pennanent place

of abode in New York and spent more than 30 days in the state"

and den ied  h is  pe t ic ion  fo r  redeterminac ion  o f  de f ic iency  or

fo r  re fund o f  persona l  income Eax fo r  Ehe years  L965,  1966 and

L967 .

6 .  On September  30 ,  L974,  Ehe Income Tax  Bureau issued a

Not ice  o f  Def ic iency  w i th  respecE to  the  taxab le  years  1968

through L972,  addressed to  the  pe t i r ioner  a t  "zg738 Rock ledge

Fann ing ton ,  Mich igan 48024, "  assess ing  an  aggregace de f ic iency

fo r  sa id  years  L968 ,  L969 ,  Lg lo ,  l 97 r  and  L972  o f  $18 ,957 .49

w- i th  in te res t  the reon  o f  $4 ,261 .05 ,  sa id  de f i c iency  w i th  in te res t

to ta l ing  $23 ,218 .35 .

7 .  0n  Sepcember  30 ,  1974 ,

SEaEement  o f  Aud ic  Changes w i th

the Income Tax Bureau issued a

respec t  to  the  taxab le  years  1968
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through 1972,  a lso  addressed to  Ehe pe t i t ioner  a t  "28738 Rock ledge

Farmington, Michigan 48024,"  stat ing as explanat ion for  the afore-

sa id  de f i c iency  w i th  in te res t  o f  $23 ,218 .53  tha t  "Pursuan t  to  the

Dec is ion  o f  the  Tax  Commiss ion  da ted  Ju ly  L2 ,  L973,  you are  he ld

to  be  a  res ident  o f  New York  S ta te  and are  sub jec t  to  persona l

income tax on your total  income as reported on your 1968 through

L972 tax  re tu rns . "

8 .  The pe t i t ioner ,  Edward  L .  Schuman,  t ime ly  f i led  a  pe t i -

t ion for  redeterminat ion of  def ic iency or for  refund of  personal

income taxes  fo r  the  years  1968 ,  L969 ,  L970 ,  L97L  and  L972 .

9.  There is no evidence in the record to establ ish that

the  a fo resa id  Not ice  o f  Def ic iency ,  i ssued September  30 ,  L974 or

the  a fo resa id  S taEement  o f  Aud i t  Changes,  da te .d  the  sarne  day ,

werg_nai lsg !y cert i f i .ed or registered#gi l ; , ,

lCl .  the pet i t ioner 's New York State income tax resident

return L973 was mai led on behal f  of  the pet i t ioner by Lester H.

l l i r sh ,  Esq. ,  a t to rney  fo r  the  pe t i t ioner ,  in  Apr i l  L974 and

s ta ted  the  pe t i t i oner ' s  address  Eo  be  "340  E .  L9  SE. ,  New York ,

N .  Y .  10003 .  "

11. (a) From January 1,  L97L to March 19, L97L, the pet i -

t ioner l ived in Detroi t ,  Michigan.

(b)

of November

(c )

to  Ap r i l  l ,

a suburb of

From March 19, L97L to on or about the beginning

of  L972,  the  pe t i t ioner  l i ved  in  Wash ingLon,  D.C.

From on or abouL the beginning of  November L972

1973,  the  pe t i t ioner  l i ved  in  Farmington ,  Mich igan,

Det ro i t .
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(d )  Dur ing  sa id  pe r iod  o f  January  l ,  l 97 l  t o  Ap r i l  I ,

Lg73,  the pet i t ioner  d id  not  have a p lace of  abode in  New

York.

L2.  Dur ing each of  the taxable years L97L and L972,  the

pet i t ioner  spent  in  the aggregaXe less than th i r ty  days of  each

of  sa id taxable years in  Ner^r  York '

13.  From March 19,  L}TL to  on or  about  Ehe beginning of

November  Lg72 ,  t he  Pe t i t i one r  was  on  l eave  o f  absence  f rom h i s

employer ,  the Wal ter  ReadL Organizat ion,  Inc.  "wi thout  pay"  and

was a fu l l  t ime act ive employee and staf f  member of  the Demo-

c ra t i c  nominee  fo r  t he  P res idency '

14 .  T t re  pe r i r i one r  f i l ed  a  D is t r i c t  o f  Co lumb ia  res iden t ,

ind iv idual  rax return for  f971 and a Michigan ind iv idual  incorne

tax  re tu rn  as  a  res iden t  f o r  L972 .

15.  The pet i t ioner  qras a res ident  o f  New York for  income

cax  pu rposes  du r ing  the  taxab le  yea rs  1968 ,  L969  and  L970 '

16 .  F rom on  o r  abou t  oc tobe r  2 ,  L972  to  on  o r  abou t  Ap r i l  l ,

Lg73,  the pet i t ioner  was reta ined by the Wal ter  Reade Organiza-

t i on , I nc .aS" "o fund in tha t capac i t yh i sse rv i ces

inc luded t ravel ing to  and inspect ing theatre fac i l i t ies in  a

number of  s tates and in  some fore ign countr ies '  issu ing rePor ts

to  the  o rgan iza t i on ' s  p r i nc ipa l  o f f i ce  i n  OakhursC,  New Je rsey

and  re - tu rn ing  to  sa id  o f f i ce  fo r  consu l ta t i ons  and  con fe rences

du r i ng  sa id  pe r i od .
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L7.  On Apr i l  1 ,  L973,  the  pe t i t ioner  "aga in  became a  v ice

president"  of  the Walter Reade Organizat ion,  Inc.  on a fu l l

t ime basis and was assigned to i ts New York Ci ty of f ice,  4Lthough

he also worked out of  the cenEral  of f ice in New Jersey.

18. The pet i t ioner was a resident of  New York for  income

tax  purposes  dur ing  the  taxab le  year  L973.

19 .  The  de f i c ienc ies  assessed  aga ins t  the  pe t i t i oner  fo r

the years L970 through L9J2, pursuant to the aforesaid Not ice of

Def ic iency issued September 30, 1974 and the aforesaid Statement

of  Audi t  Changes dated che same d"y,  d id not credi t  the pet i -

t ioner wi th personal  income tax payments made by the pet i t ioner

dur ing said years to the Distr ict  of  Columbia,  the State of

l"l ictr-igan, the City of Detroit and the City of New York as

fo l lows:

1968

L969

L97 0

L97L

L972

D.  C.

$2,  27 3  .00

Detroi t Michigan

$420.  o0 $  79L.20

603.14 582.00

860.00 1 ,  040.00

99 .80 972.7  s

36.  00 L ,L77 .00

CONCLUSIONS OF LAW

N.Y .C :

$ 88.00

100 .00

L02.00

52.00

65.  00

A. That al though the Decis ion of  Ehe State Tax Connission,

dated July L2, L973, did not become f inal  unt i l  af ter  the mai l ing

o f  the  Not ice  o f  Def ic iency  issued September  30 ,  L974,  the  c la im



7 -

fo r  de f i c i ency  aga ins t  t he  pe t i t i one r  f o r  t he  taxab le  yea rs  1968

through L972 as there in set  for th  is  neverEheless barred by the

S ta tu te  o f  L im i ta t i ons  and  fo r  l ack  o f  j u r i sd i c t i on ,  i nasmuch

as the  sa id  Not ice  o f  Def ic iency  was addressed and mai led  Eo the

pet i t ioner  a t  "28738 Rock ledge,  Farmington ,  Mich igan"  ins tead

o f  to  the  pe t i t i oner ' s  las t  knoqrn  address ,  "340  E .  L9  S t . ,  New

York ,  N.Y. " ,  g iven  in  the  las t  re tu rn  f  i l ed  by  h in ,  namely  h is

New York State income tax resident return for  I973, f i led in Apr i l

o f  L974 .

B. That the c la im for def ic iency for the years f968 through

Lg72 se t  fo r th  in  the  Not ice  o f  Def ic iency  d .a ted  September  30 ,

L974 is also barred by the Statute of  L imitat ions and for lack

of jur isdict ion for  the fur ther reason that there is no evidence

in  the  record  to  es tab l i sh  tha t  the  sa id  Not ice  o f  Def ic iency

was mai led  to  the  pe t i t ioner  by  cer t i f ied  or  reg is te red  mai l .

C. T?raE Ehe pet iEioner was a resident of  the State of  New

York  fo r  income tax  purposes  fo r  the  years  1968,  L969 and 1970,

but was noE a resident of  the StaEe. of  New York for  income tax

purposes for the taxable years L97L and L972 since he did not

maintain a place of  abode in New York dur ing ei ther of  said

years but,  on the conttary,  naintained places of  abode else-

where  dur ing  each o f  sa id  years ,  spenE in  the  aggregate  less

than 30 days in each of  said taxable years in New York State and

d id  no t  earn  any  income in  NewYork  dur ing  e i ther  o f  sa id  years .
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D.  That  the  pe t i t ion  o f  Edward  L .  Schuman is

the  Not i ce  o f  De f i c iency  i ssued  Sep tember  30 ,  L974

granted and

i s  cance l l ed .

DATED: AlbanY, New York

Augus t  26 ,  L97 '7 I,l
TAX COMMISSION


