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STATE OF NEW YORK
STATE TAX COMMISSION

In the lrlatter of the Petit ion

o f
JOSEPH SCHRADER, HELEN SCHRADER AND
qqRt_tl$ SCHRADER, individually and as
t"P#ER5f"Eermlnation 

of a Deficiency or
a Revision of _a Det,ermlnatlon or a Refund
^E Personal Income andv! Unincorcorated Business
Taxes under  At t ic le  (s)  22 & 23 of  the
Tax Law for the Year{u}:oo<*trxflr6fi) 1968.

AFFIDAVIT OF MAILING

, belng duly sworn, deposes and says that

Department of Taxation and Finance, over 18 years of

day of August ,  L977,  she served Lhe w i th ln

by (cert i f led) mail upon Joseph Schrader, Helen

State of New York
County of Albany

Marsina Donnini

she is an empLoyee of the

age, and that on thel6th

Notice of Decision

me this

August

schrader a aertQgiffif;ffi?****r) rhe perirtoner in the wtrhin proceedlng,

by enclos l .ng a

as follorss :

true copy thereof in a securely sealed postpald wrapper addressed

,Joseph Schrader, Helen Schrader and
Bertha Schrader, fndividually & as copartners

70I County Road $9
Victor, New York L4564

and by depoeit lng same encLosed in a postpaid properly addressed wrapper ln a

(post off ice or off ici .al depository) under the excl-uelve care and custody of

the Unlted States PostaI Service within the State of New York.

Thaf. deponenE further saye that the said addressee is the (uqxmffitdoe

sfu&) petit,loner herei.n and that the address set forth on sald lrrapper ls the

last known address of the &W:nsetuHtt Ee<ntr>She) petltloner.

Sworn to before

16th  day  o f

rA-3 (2/76)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the l latter of the Petit ion

JOSEPH SCHRADER, HfrjUS SCHRADER AND
BERTHA SCHRADER, individually and as
c$&flnR5&termination of a Deficiency or

a Revtsion of a Determtnatlon or a Refund

;:"""8$Ff,q8ft$et+Ep"'9!83"r3= of the

AFFIDAVIT OF MAILING

Tax Law for the Year(oDotp.*enis6(t} L968:

State of New York
County of Albany

Marsina Oonnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 16th day of August ,  Lg 77, she served the wiEhin

Notice of Decision by (cert i f ied) mai l  upon Adam DiGennaro

(representative of) the petltloner ln the wlthln proceedlngt

by enclosing a true copy thereof ln a securely sealed postpal.d wrapper addreseed

as fol lows: Adam DiGennaro, Esq.
19 West Main Street
Rochester,  New York L46L4

and by deposit ing same enclosed in a postpaLd properly addressed wrapper ln a

(post of f lce or off ictal  deposicory) under the excLusive care and custody of

the Unlted States PostaL Service within the State of New York.

That deponent further says that the sald addressee is the (reptesentative

of the) pet i t ioner heretn and that the address set forth on sald wraPPer ls the

Last knom address of the (representat ive of the) pet i t loner.

Sworn to before me thts

16th day of August

rA-3 (2176)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

s$$mt lg, L977

ir€sqft sdr|fifd.rr Hrlcr {*Cil}rrdrr end
F.rthr sc[rmdrr, Indlvl,du*lty & r cqrlltErrrr

?ol cqnty noad *1.9
vLcror=, $fi r€et 1s564

Please take notice of the FffiI$ICIS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 6?0 & 7l,2 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
commission can only be instituted under Article 78 of the civil

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within { g6trf
from the date of this notice.

lnquiries concerning the computation of 
'tax 

due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

H} tng $crr
ofltffSmrl,ng

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

JOSEPT{ SC}IRADER, HELEN SCHRADER AND
BERTHA SCHRADER, individually and as
coPartners

for Redetermination of a Deficiency or for
Refund of Personal Income and Unincorporated
Business Taxes r-rnder Art icles 22 and 23
of the Tax Law for the Year 1968.

DECIS ION

Pet i t ioners,  Joseph Schrader ,  I le len Schrader  and Ber tha

Schrader, individually and as coPartners, 70L Country Road

lfg, Victor, New York L4564, f i led petit ions for redetermina-

t ion of a deficiency or for refund of personal income tax and

unincorporated business tax under Art icles 22 and 23 of the

Tax Law for  the year  L968.  (F i le  Nos.  01591 ,  0L592 and 01593) .

A formal hearing was held before Julius E. Braun, Hearing

Off icer ,  dX the of f ices of  the State Tax Commiss ion,  One Mar ine

Mid land PLaza,  Rochester ,  New York,  oD October  19,  1976 at

2245  P .M. ,  and  con t i nued  on  March  8 ,  1977  a t  9 :15  A .M.  The

petit ioners appeared by Adam Digennaro, Esq. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (A lexander  Weiss,  Esq. ,

o f  counse l ) .
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ISSUES

I .  Whether  pet i t ioners,  Joseph Schrader ,  Helen Schrader

and Ber tha Schrader ,  could a l locate at torney 's  fees as expenses

deductible from interest income on a condemnation award in the

year  L968 .

II.  Whether gain on a condemnation award in 1968 by

petit ioners, Joseph Sch,rader, Helen Schrader and Bertha Schrader,

was subject to unincorporated business tax within the meaning and

intent  o f  sect ion 703 of  the Tax Law,  as gain on proper ty  used

in the business of farming.

FINDINGS OF FACT

1.  On October  26,  L970,  a Statement  of  Audi t  Changes was

issued against  the pet i t ioner ,  Joseph Schrader ,  imposing

addit ional personal income tax for the year L968, consist ing of

a  de f i c i ency  o f  $90 .57  and  $S .33  i n  i n te res t ,  upon  the  g rounds

ttr-at no part of expenses in connection with a condenmation award

are a l locable to  the co l lect ion of  in terest  on the award.

Accord ingl ) r ,  a  Not ice of  Def ie iency was issued tota l l ing $99.00.

2.  On October  26,  L970,  4 Statement  of  Audi t  Changes was

i.ssued against the petit ioner Helen Schrader, imposing addit ional

personal  income tax for  the year  L968,  consis t ing of  a  def ic iency

of  $90.67 and $8.33 in  in terest ,  upon the grounds that  no par t
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of the expenses in connection with a condemnation award are

al locable to  the co l lect ion of  in terest  on the award.  Accord-

ing l y ,  a  No t i ce  o f  De f i c i ency  was  i ssued  to ta l l i ng  $99 .00 .

3. On November 30, 1970, a Statement of Audit Changes was

issued against the petit ioner, Bertha Schrader, imposing addi-

t ional personal income tax for the year f968, consist ing of a

def ic iency of  $140.90 and $13.73 in  in terest ,  upon the gror :nds

that no part of the expenses in connection with a condemnation

award are al locable to the collection of interest on the award.

Accord ingly ,  a  Not ice of  Def ic iency was issued tota l l ing $154.63.

4.  On October  26,  L970,  a Statement  of  Audi t  Changes was

issued against petit ioners, Joseph Schrader, I Ielen Schrader and

Bertha Schrader, 8s individuals and as co-partners, imposing

unincorporated business tax for  the year  f968,  eonsis t ing of  a

de f  i c i ency  o f  $7 ,089 .  05  p lus  $650 .77  i n  i n te res t ,  upon  the  g ro r rnds

that gain on condemnation of farm land is subject to unincorporated

business tax. Accordingly, a Notice of Deficiency \^/as i-ssued

to ta l l i ng  $7  , 7  39  . 82 .

5.  The pet i t ioners,  Joseph Schrader ,  Helen Schrader  and

Bertha Schrader, r^rere engaged in the business of farming in the

year  L964.  On January 15,  L964,  cer ta in  land owned by the pet i -

t ioners in Victor, Neur York, was appropriated by the State of
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New York by condemnation. The petitioners acquired the land

as tenants in connnon on December 7, L959, by a quitclaim deed

from Bertha Schrader, who had acquired same by quitclaim deed

from John schrader on May 3, 1956. The petit ioners used this

land in their farming business r:nt i l  i t  was appropriated by

the State of New York. In 1968, they received a condemnation

award  o f  $148 ,891 .85 .

6.  In  a le t ter  dated December ! ,  L969,  Mi l ton F isher ,  CPA,

on behal f  o f  the pet i t ioner ,  Joseph Schrader ,  responded to a

letter of the Income Tax Bureau dated November L4, L969, stating

that the property in issue was being used as a farm prior to

appropriat ion by the State of New York.

7.  The def ic ienc ies in  F ind ings of  Fact  "1" ,  
t t? t t  and "3"

wi th  reference to  the a l locat ion of  a t torney 's  fees as expenses

deductible from interest income on a condemnation award were

all  conceded at the formal hearing by the petit ioners.

CONCLUSIONS OF LAW

A. That the income received by the peEit ioners, Joseph

Schrader, I lelen Schrad.er and Bertha Schrader, in the year 1968,

from ttre involuntary conversion of property utilized in their

r:nincorporated business of farming, was subject to r:nincorporated

business tax within the meaning and intent of section 703 of the

Tax Law.
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B.  That  the pet i t ions of  Joseph Schrader ,  Helen Schrader

and Bertha Schrader, individually and as copartners are denied,

and the not ices of  def ic iency issued October  26,  f970 and

November 30, L970 are sustained.

DATED: Albany, New York
August L6, L977


