
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GUSTAVE H. RATHE, JR. & IRENE A. RATHE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat , ion or  a Refund
of Personal Income
Taxes under Ar t ic le  (g)  Zz

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(X)OQQ00€OC[QCt(Gd

1971

Sta te  o f  New York
County ofAlbany

John Huhn ,  be ing duly sworn,  deposes and says that

t rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of September ,  L9T? ,  Ehe served the within

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Gustave H.  Rathe,  Jr .  &

Irene A. Rathe trXffifS{ruX!{fifi{Exnfl the petitioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l low",  M".  & Mrs.  Gustave H.  Rathe,  Jr .
" - '  

Sui te 716 -  7701 Stennons Freeway
Dallas, Texas 75247

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the ff iXrcEmEl*}OO(

XXf iXXU{X pet i t ioner  here in and that  the address sef  for th on said \^r rapPer is  the

last known address of the fttggXgXmf4f,ftmdgfxlkgl petitioner.

Sworn

29tLt

co

d a y

before me th is

of September

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GUSTAVE H. RATHE, JR. & IRXNE A. RATHE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal- Income

AFFIDAVIT OF },IAILING

Taxes under Art ic leQ6$ 22 of the
Tax Law for the Year@lXdXXEffiFdXSI

1 9 7 1

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

tshe is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the Zgi l^tday of September ,  L97? r)Fhe served the within

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Robert  Berl ingo, CPA

(representat ive of)  the pet i t ioner in the within proceeding,

a true copy thereof in a securely seal-ed postpaid wrapPer addressed

Robert Berlingo, CPA
c/o Rick'ard F. Walter & Co.
Box 3425 80 prospect St.
Stamford, Conn. 06905'

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set,  forth on said \^TrapPer is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me th is

?gtb"  daY of  Septemberu L9??.

by  enc los ing

a s  f o l l o w s :

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW'YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Srptrrbu &, iW

!lr. & firr. fiu*ttsrl [r lathcr .Ir.
Sultc ?76 * 7F1 Stma; htruay
$eltrsr ll!ffiep, f98,rf?

Dmr lb* & l|rrr Satbrl

Please take notice of the Dre{gos
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive

level. Pursuant to section($ 690 of the Tax Law, any

proceeding in court to revidw b-n- adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Practice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within b tbattbrl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

accordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

Sincerely,

:-.<'.%
JoswB GlHEtulrl
frMnIm EHmW

Petitioner's Representative

Taxing Bureau's Representat ive

(6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

GUSTAVE H. RATHE, JR. ANd IRENE A. RATHE

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Article 22 of. the
Tax Law for  the Year  1971.

DECISION

Petit ioners, Gustave H. Rathe, Jr. and Irene A. Rathe, 7701 Stemmons Freeway,

Suite 716, Da1las, Texas 75247, f i led a petit ion for redetermination of a deficiency

or for refund of personal income tax under Article 22 of. the Tax Law for the year

197 I  (F i l e  No .  I  6513 )  .

A small claims hearing was held before Joseph A. Milack, Small Claims

Hearing Off icer, at the off ices of the State Tax Commission, Two World Trade

Center ,  NewYork,  NewYork onApr i l  27,  L977 at  2 :45 p.m.  The pet i t ioners appeared

by Robert Berl ingo, CPA. The Income Tax Bureau appeared by Peter Crotty, Esq.

0ames  J .  Mor r i s ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the days on which petitioner Gustave H. Rathe , Jr. worked at his

Connecticut home constituted days worked outside New York State for New York

State income tax al location purposes.
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FINDINGS OF FACT

l. Petit ioners, Gustave H. Rathe, lr.  and Irene A. Rathe, f i led a

New York State income tax nonresident return for the year I971.

2. Petit ioner Gustave H. Rathe, Jr. al located 106 days as days worked

without New York State, of rntrich 52 were days on which he worked at his

Connecticut home.

3.  On August  30,  1976,  the Income Tax Bureau issued a Not ice of

Deficiency forthe year 1971 against petit ioners, Gustave H. Rathe, Jr. and

Irene A. Rathe, in the amount of $1 ,249.9I ,  upon the grounds that the 52 days

worked at home were improperly allocated as days worked without New York State.

4. Petitioners were residents of the State of Connecticut during the year

I97T .

5. During the year 197I, petit ioner Gustave H. Rathe, Jr. was employed

by International Buslness Machines Corporation, which maintained offices in

New York State. In connection with his em ployment with said corporation, he

ssnductsd research at his Connecticut home, where he maintained a personal

research library.

6. Although International Business Machines Corporation had ample

facilities at its New York office to establish a research library for the use of

petit ioner Gustave H. Rathe r I t . ,  i t  did not maintain such l ibrary at that location.
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W

A. That the 52 days on which petit ioner Gustave H. Rathe, Jr. worked at

his Connecticut home during the year I97L , were worked there by reason of his

convenience and not by reason of the necessity of his enployer. Therefore, said

52 days constltuted days worked within New York State for purposes of income

allocation within the meaning and intent of section 632 (c) of the Tax Law and

2O NYCRR I3 I  . 16 .

B. That the petit ion of Gustave H.

denied and the Notice of Def iciency issued

DATED: Albany, New York

September 2! ,  1977

Rathe, Jr. and Irene A. Rathe is

on August  30,  I976 is  susta ined.

MMISSIONER

StaTT TAX COMMISSION
, t

.t. / ----- ,7 /
I '  1  t  

"  
-  / /  /

MMISSIONER


