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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ions

o f

WALTER G. RAFFERTY and IUIARTHA P. RAFFERTY

for  Redeterminat ion of  Def ic ienc ies or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
1960  th rough  1970 .

DECISION

Pet i t ioners,  Wal ter  G.  Raf fer ty  and Martha P.  Raf fer ty ,

res id ing at  20 Nor th Moor Road,  West  Har t ford,  Conneet icut ,

t imely  f i led pet i t ions for  redeterminat ion of  def ic ienc ies

for  personal  income tax for  the years 1960 through 1970.

(F i l e  Nos .  00L27  and  0  0001573) .

A hearing was duly held on Apri l  29, L976 and continued

on July  L4 and 15 of  that  year  at  the of f ices of  the State Tax

Conrnission, Two World Trade Center, New York, New York, before

Nigel  G.  Wr ight ,  Hear ing of f icer .  The pet i t ioners appeared by

wh i te  and  case  (Gwynne  H .  Wa les ,  Esq . ,  Emanue l  Demos ,  Esq . ,

D iana  P inove r ,  Esq . ,  and  John  J .  McAvoy ,  Esq .  o f  counse l ) .  The

Income Tax Bureau appeared by Peter  Crot ty ,  Es9. ,  (Solomon Sies,

Esq .  o f  counse l )  .

The record of said hearing has been duly examined and

considered.
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ISSUE

The issues in  th is  mat ter ,  3s agreed to by the par t ies at

the hear i .g ,  wi l l  be determined in  accord wi th  the decis ion of

the State Tax Commiss ion in  the Mat ter  o f  the Pet i t ions of

G.  H.  Walker  & Co.  ,  an@, a copy of  which is

at tached hereto.  To the extent  that  there is  an increase in

tha t  pa r tne rsh ip ' s  a l l oca ted  i ncome,  o f  a  dec rease  i n  a l l oca ted

expenses,  there would be a corresponding increase in  the d is-

tr ibutive shares of each of the nonresident partners '

FINDINGS OF FACT

1.  Pe t i t i one rs ,  wa l te r  G .  Ra f fe r t y  and  Mar tha  P .  Ra f fe r t y ,

f i led New York State nonresident income tax returns for the

taxable years in  quest ion.

2 .  On  Ju l y  11 ,  Lg66  and  on  Apr i l  L2 ,  L974 '  t he  Income Tax

Bureau t imely  issued not ices of  def ic iency.  Said not ices were

based  on  pe t i t i one r ,  wa l te r  G .  Ra f fe r t y ' s  sha re ,  8s  a  pa r tne r ,

of partnership income earned by G. H. Walker and Co. during the

years in  issue.  S ince the d isposi t ion of  Wal ter  G.  Raf fer ty  and

Martha P.  Raf fer ty 's  pet i t ions aTe cont ingent  on the State Tax

Courn iss ion 's  dec is ion in  the Mel lg t -of - the Pet i l t : lqnq-of  G'  H '

Walker  & Co.  ,  and Related Cases,  the "F indings of  Fact"  in  sa id

dec is ion  are  herebY adoPted.
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CONCLUSIONS OF LAW

A. That  the "Conclus ions of  Law"

Conrn iss ion 's  dec is ion in  the Mat ter  o f

he re to ,  a re  he reby  adop ted .

B .  Tha t  pe t i t i one rs ,  Wa l te r

Raf fer ty ,  are l iab le for  New York

pe t i t i one r ,  Wa l te r  G .  Ra f fe r t y ' s

pa r t ne rsh ip ,  G .  H .  Wa lke r  &  Co . ' s

for  the years 1960 through L970,

Cormnission decision in the Matter

s tated in  the State Tax

the  Pe t i t i ons  o f  G .  H .

G.  Raf fer ty  and Martha P.

personal income tax due on

propor t ionate share of  the

income allocated to New York

as determined in the State Tax

o f  Lhe  Pe t i t i on  o f  G .  H .  Wa lke r

& Co. .  and  Re la ted  Cases .

C. That  the pet i t ion of  Wal ter  G.  Raf fer ty  and Martha P.

Rafferty are granted to the extenL indicated in the Matter of the

Pe t i t i on  o f  G .  H .  Wa lke r  &  Co . ,  and  Re la ted  Cases ,  and  tha t  excep t

as so granted,  the pet i t ions are in  a l l  o ther  respects  denied.

DATED: Albany, New York
February 8,  L977

ATE TAX COMMISSION
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the Mat ter  o f  the pet i t ions

o f
:

c .  H .  WALKER &  CO. ,  and  DECIS ION
Related Cases

fcr  Redeterminat ion of  a  Def ic iency or  :
for  Refund of  Personal  Income and
Unincorporated Business Taxes Under  :
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1960  th rough  I97O.  ;

Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  f i l ed  two  pe t i t i ons  fo r

redeterminat ion of  a  def ic iency or  for  re fund of  un incorporated

bus iness  tax ,  one  fo r  t he  yea rs  1960  and  196 l  and  a  separa te

pe t i t i on  fo r  t he  yea rs  L962  th rough  Lg7o .  (n ' i r e  No .  oo l l l )

A formal  hear ing was held before Nigel  c .  wr ight ,  I {ear ingr

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  T|wo wor ld

Trade center ,  New York,  New york,  on Apr i l  29,  Lg76 and con-

t inued on Ju ly  14 and 15 of  that  year .  The pet i t ioner  appeared,

by  Wh i te  and  Case  (Gw lznne  H .  Wa1es ,  Esq . ,  D iana  p inove r ,  Esq . ,

Emanuel  Demos,  Esq.  and John J.  McAvoy,  Esq.  o f  counsel ) .  The

Income Tax Bureau appeared.  b1z peter  Crot ty ,  Esq.  (Solomon Sies,

Esq .  o f  counse l ) .
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ISSUES

I .  Whether  pet i t ioner ,  G.  H.  Walker  & Co. ,  an unde: :vr r i t ,er

and dealer  in  secur i t ies,  proper ly  a l located pr imary or  under-

wr i t ing prof i ts  where pet i t ioner ,  as a member of  an under :vr r i t ing

syndicate managed by a New York based underr,vri ter, entered into

a commitment  for  the purchase of  secur i t ies of  an issu ing cor-

porat ion or  bonds of  a  munic ipa l i ty .

I f .  Whe the r ,  i n  t he  a l t e rna t i ve ,  pe t i t i one r ,  G .  H .  Wa lke r

&  Co . ,  can  a l l oca te  based  on  the  th ree  fac to r  f o rmu la .

I I I .  Whe the r  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  p rope r l y

a l located commiss ions earned f rom the execut ion of  s tock purchase

or  sa le orders on the New york and Amer ican stock Exchanges,

where  such  o rde rs  o r i g ina ted .  i n  pe t i t i one r ' s  o f f i ces  ou ts ide

ltrew York.

I V .  W h e t h e r  p e t i t i o n e r ,  G .  H .  W a l k e r  &  C o . ,  p r o p e r l v  a l l o _

cated  pro f i t  shar ing  cont r ibu t ions

V.  Whe the r  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  p rope r l y  a l l o -

cated in terest  income and in terest  deduct ions.

V I .  Whe the r  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  shou ld  have

properly al located to New York income from bookkeeping services

per formed in  New york,  such income to be computed as f ive percent

of  the to ta l  commiss ions on orders or iq inat inq outs ide New york.
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VI I .  Whether  the surcharge on comrniss ions received by

pe t i t i one r ,  c .  H .  Wa lke r  &  Co . ,  i n  L97O cons t i t u ted  add i t i ona l

commission income allocable to New york.

VI I I .  Whether  net  operat ing losses susta ined in  L969 and

L970  cou ld  be  c la imed  by  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  f o r

the years 1966 and L967 respect ive ly .

IX.  Whether  suf f ic ient  grounds ex is t  for  grant ing pet i -

t i one r ,  G .  H .  Wa lke r  &  Co . rs ,  mo t ion  fo r  sunmary  j udgmen t ,

based 
'on 

a l leged prot racted delay

FINDINGS OF FACT

I .  Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  t ime ly  f i l ed  New yo rk

state par tnership returns and unincorporated business tax

returns for  the years 1960 through L97O.

2.  The Income Tax Bureau issued a Statement  of  Audi t  Chancres

to the par tnership for  un incorporated business taxes for  the

taxab le  yea rs  1960  and  1951  on  Ju l y  l l ,  L966 ,  i n  t he  sum o f

$15 ,016 .10  and  915 ,336 .22  respec t i ve l y ,  p l us  i n t e res t ,  and ,

accord ingLy,  t imely  issued a Not ice of  Def ic iency therefor .  on

Apr i l  L2,  L974,  the rncome Tax Bureau issued a Statement  of  Audi t

d :anges to  the par tnership for  un incorporated business income

taxes for  the taxable years Lg62 through L97o in  the sums of :



L962
L963
Lor64
196  5
L966
L967
1968
L969
L970
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$2O,667 .24  p l us  i n t e res t
2L ,O27 .32  p l us  i n t e res t
24 ,599 .76  p l us  i n t e res t
27 ,36L .40  p l us  i n t e res t
31 ,  589 .84  p l us  i n t e res t
34 ,536 .52  p l us  i n t e res t
51 ,883 .53  p l us  i n t e res t
L7 ,25O.27  p l us  i n t e res t
L4 ,265 .L4  p l us  i n t e res t

Acco rd ing l y ,  a  No t i ce  o f  De f i c i ency  was  i ssued .

3 .  On  Augus t  L ,  L966 ,  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,

t imely  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for  re fund for  the years 1960 and 195.1,  and f i led a s imi lar

pet i t ion on June 26,  L974 wi th  respect  to  the years L962 through

L97O.  f n  add i t i on ,  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  f i l ed  c l a ims

for  credi t  or  re fund for  the years Lg66 and L967 on January 10,

L972 .  A  No t i - ce  o f  D isa l l owance  o f  t hese  two  c la ims  was  sen t  t o

pe t i t i one r  on  Ap r i l  13 ,  I 973 .

4 .  Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  was  a  pa r tne rsh ip  engaged

in business as investment  bankers and stockbrokers in  New York,

Missour i ,  Rhode rs landn connect icut ,  r l l ino is  and pennsylvania

dur ing the taxable per iod 1960 through L970.  Dur ing those years,

the par tnership was organized in to three regional  centers,  wi th

respec t i ve  ma in  o f f i ces  i n  New yo rk ,  New yo rk ;  S t .  Lou is ,  M issou r i ;

and Prov idence,  Rhode rs land.  The New york qroup inc luded an

o f f i ce  i n  New yo rk  C i t y ,  dS  we l l  as  o f f i ces  i n  Wh i te  p la ins ,  New
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York;  Har t ford and Br idgepor t ,  connect icut ;  and phi ladelphia,

Pennsyrvania.  The st .  Louis  group inc luded the main of f ice in

St .  Louis  and an of f ice in  Kansas Ci ty ,  Missour i .  The Prov idence

group included off ices in Providence and Pawtucket, Rhode Island.

During the period from 1960 through 1970, the partnership was a

member of the New York Stock Exchange, held a seat on such exchange

and had a partner on the f loor of the exchange. The partnership

was a lso an associate member of  the Amer ican stock Exchange.

5.  A par tnership agreement  of  Dgcember 15,  L962,  repre-

sentat ive of  the par tnership agreements in  ef fect  in  the years

1960 through L97O, was s igned.  by 27 qenera l  par tners.  A commit tee

of seven managing partners, each of whom managed regional group

of f ices,  determined the add. i t ional  sa lary  payments for  par tners,

based on the prof i t  per formance of  the regional  group of  o f f ices

where the partners were employed.

6.  The capi ta l  o f  the par tnership was a l located to  the

three regional  o f f ices as fo l lows:

1960 -1969 19  70
New York
S t .  Lou is
Prov idence

50%
2s%
2s%

O J T o

25%
L0%

1969  was  con ta inedThe a l locat ion s tated.  above for  1960 throuqh

in the L962 par tnership agreement .
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7.  As a mat ter  o f  operat ing pract ice,  pursuant  to  the

December 15,  L962 par tnership agreement ,  the undenvr i t ing

par t ic ipat ions and se l l ing group a l lo tments were to  be d iv ided

between the regional off ices of the f irm as fol lows (although

the testimony of Frederick Wonham, the New york syndicate

par tner ,  ind icates that  these percentages were not  constant

throughout the period) :

Bonds and Preferred Stocks Common Stocks
New York 50% 45%
St .  Lou i s  30% 37%
Providence 20% LB%

Var iat ion of  the percentages couId.  be made by mutual  agreements

be tween  o f f i ces .

B .  The  books  o f  accoun t  o f  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,

were mainta ined on a basis  which accounted for  the act iv i t ies of

each of  the three regional  groups of  o f f ices separate ly ,  so that

the prof i t  or  loss of  each of  these reqional  centers could.  be

separate ly  determined.  In  addi t ion,  separate accounts were main-

ta ined for  each branch of f ice wi th in  each of  the three reqional

groups, showing the amount of income and deductions attr ibutable

{ - a  a : n l r

9.  Dur ing the years in  issue,  the pet i t ioner  was a member

of  underwr i t ing syndicates.  The undei : rvr i t ing agreements entered.

into by such members of the synd.icate were retained by the
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unden^ / r i t i ng  managers .  Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ' s  pa r t i c i -

pation in such an unde:rvri t ing syndicate would usually begin with

a telephone caII from the managing underr,,rr i ter to petit ioner's

New York syndicate par tner ,  inv i t ing such par t ic ipat ion.  The

managing partners in New York, St. Louis and providence would

then be contacted by the New York syndicate manager  to  d iscuss

the par t icu lar  undenvr i t ing.  A refusal  by a managing par tner

would normal ly  resul t  in  the pet i t ioner  dec l in ing the inv i ta t ion

to par t ic ipate in  the under :pr i t ing.

I0 .  The undenvr i t ing agreements were entered in to for  the

purpose of  fac i l i ta t ing the sa le to  the publ ic  o f  secur i t ies

issued by an issu ing corporat ion,  and were subject  to  the regu-

la t ions of  the Secur i t ies and Exchanqe Commiss ion.  The d i f ference

in pr ice between that  a t  which the shares are issued and purchased

from the issu ing corporat ions,  and the pr ice at  which they are to

be  o f fe red  to  the  pub l i c  i s  ca l l ed  the  " sp read" -  O f  t he  sp read ,

a cer ta in  por t ion is  to  be returned to the managLng undenarr i ter

or  undenvr i ters  as the i r  undenrr i t ino fee.  Another  por t ion is

reta ined by the undenpr i ter  as h is  under , , r r i t ing nrorra=,  ds com-

pensat ion for  be ing par t  o f  the underwr i t ing syndicate.  The

ba lance  o f  t he  sp read ,  name ly  the  " secondary  p ro f i t s " ,  i s  re ta ined

by the se l lers  of  the s tock to  the publ ic  whether  the se l lers  of
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the stock are the under: lrr i ters sel l ing through their branch

of f ices,  or  a  se l l ing group of  which the underwr i ter  may or  may

not  be a par t ,  or  any dealers inv i ted.  by the managing undenur i ter

to  pa r t i c i pa te .

The underwrit ing agreement provides for a comrniLment by each

underwr i ter  to  purchase a cer ta in  amount  of  the issued secur i t ies-

The unde::rrr i t ing agreement may provide that a certain port ion of

the securit ies to which the undendrit inq mernber has committed.

himself may be reserved by the managepent to be sold to *"*U"r=

of  a  se l l ing group who are not  par t ies to  the underwr i t ing agree-

ment  and who would be ent i t led only  to  secondary prof i ts .  Members

of the sell ing group may either be invited by the undennrrit ing

manager  or  they may request  the manager  to  a l low the i r  par t ic i -

pation. Each such member may enter into a legal commitment to

pu rchase  i ssued  sha res .  rn  ce r ta in  i ns tances ,  a  member  o f  t he

unde:lvri-t ing group may also request to become a member of the

sel l ing group which usual ly  occurs when such member is  ab le to

sel l  more than the shares a l lo t ted to  i t .  By so doing,  the

under:,vri ter gains the acvantage of being both an unde:r,vri ter,

receiving undenvrit ing profi ts as a member of the underr,sri t ing

group,  and a member of  the se l l ing group se l l ing d i rect ly  to  the

publ ic ,  thereby a lso separate ly  receiv ing secondary prof i ts .
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11.  The not ices of  def ic iency here in add the "pr imary"  or

underwrit ing profi t  derived from underrrsri t ten securit ies to New

York income, less an amount for certain expenses. TLre attr ibution

of profi t  was based on the New York location of the und.er:rvri t ing

syndicate manager ,  whose act iv i t ies resul ted in  "pr imary"  prof i ts .

Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  had  a l l oca ted  such  "p r imary

prof i ts"  based on the locat ion of  the of f ice of  the par tnership

which actual ly  so ld the und.erwr i t ten secur i ty .

L2 .  Pe t i t i one r ,  c .  H .  Wa lke r  &  Co . ' s  o f f i ces  ou t s i de  New

York paid the New York off ice 35% of qross commissions for New

York clearing services with respect to trades executed in New

York which or ig inated in  such outs ide of f ices.  This  35% charge

was agreed on amongi the managing partners of the three regional

of f ices as the resul t  o f  negot ia t ions concern ing the prof i t -base

of  each of f ice,  for  purposes of  determin ing the par tners!  com-

pensat ion.  This  percentage was mainta ined f ,or  the ent i re  tax

per iod in  quest ion.

13 .  Pe t i t i one r ,  c .  i { .  Wa lke r

Yo::k banks to provide working

to f inance the marqin accounts

& Co. ,  borrowed pr imar i ly  f rom

capi ta l  for  the ent i re  f i rm,

o f  cus tomers .

New

: n d
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a)  The in terest  cost  o f  the work ing capi ta l  loans was

al located to  each regional  o f f ice of  the par tnership in  pro-

por t ion to  the secur i t ies inventory of  each regional  o f f ice,

which inventory was used as the co l la tera l  for  the loans.

The in terest  was charqed to each recr ional  o f f ice on the basis

of the weighted averagie monthly interest cost of carrying the

loan .

b)  Marg in account ,s ,  whereby customers borrowed f rom pet i -

t i one r ,  G .  H .  Wa lke r  &  Co . ,  f o r  t he  pu rpose  o f  f i nanc ing  a

po r t i on  o f  t he  cos t  o f  secu r i t i es  i n  t he  cus tomers r  accoun ts ,

were f inanced in  turn by the pet i t ioner  borrowing f rom banks

us ing  the  secu r i t i es  o f  t he  cus tomers  as  co l l a te ra l .  Pe t i t i one r ,

G .  H .  Wa lke r  &  Co . ,  pa id  i n te res t  t o  t he  banks  a t  t he  "b roke r

cal l  ra te" ,  which var ied,  and in  turn charged the customer

in te res t  a t  a  ra te  one -ha l f  pe rcen t  above  the  "b roke r  ca l l  r a te " .

Each regional  o f f ice of  pet i t , ioner  was charged the broker  ca l l

ra te,  in  accordance wi th  i ts  propor t ion of  monev loaned in

margin accounts,  based on average month ly  customer balances and

in te res t  ra tes .  Each  o f f i ce  a l so  re f l ec ted  the  one - t ra I f  pe rcen t

above the broker  ca l l  ra te charqed to marqin customers on i ts

own books.
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L4 .  Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  appor t i oned  and  a l l o -

cated prof i t  shar ing,  pensions and other  s imi lar  "employee- type"

costs  on the basis  of  a  percentage of  employees in  each regional

o f f i ce  w i th  o the r  f ac to rs  (e .g .  l eng th  o f  se rv i ce )  a l so  be ing

considered.  This  "uni t  bas is"  approach employed by pet i t ioner ,

G .  H .  wa lke r  &  co . ,  resu l ted  i n  a  sma l l e r  deduc t i on  fo r  such

expenses than that of the Income Tax Bureau adjustment, which

based on a h igher  at t r ibut ion of  prof i ts  to  the New York

of f ice.  Real locat ion of  par tnership ,serv ices for  the years L962

through L97O by the Income Tax Bureau a lso increased the deduct ion

regard ing New York operat ions.

15 .  Fo r  po r t i ons  o f  t he  pe r iod  f rom 1960  to  L97O,  each

regional  o f f ice mainta ined i ts  own bookkeeping.  Addi t ional

bookkeeping on t ransact ions executed in  New York for  c l ients  of

the partnership was performed in New york. Furthermore, a

switch to computerized operations in approximately the middle

of  th is  per iod,  which operat ions were conducted in  New York,

increased the bookkeeping services performed in New York. fn

the Income Tax Bureau audi t  and the subseouent  not ices of

def ic iency,  f ive percent  o f  outs ide commiss ions was charged

against  the of f ices outs ide New York and t reated as income

al locable to  New York or  as a reduct ion of  expenses a l locable

to New York,  thereby increasing income a l locable to  New York.
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16 .  I n  1970 ,  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  cha rged

i ts  customers a conmriss ion surcharge,  pursuant  to  s tock

exchange requi rements,  but  d j -d  not  a l locate any por t ion of

th is  increased commiss ion to  New york.

L7 .  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  f i l ed  two  c la ims

for  re fund for  the years L966 and L967,  based on net  operat inq

loss carrybacks f rom the years L969 and Lg7O. Such c la ims were

disal lowed by the fncome Tax Bureau on the grounds that the

interests  of  the par tners in  G.  H.  walker  & co.  for  the years

1969  and  L97o  ( the  l oss  yea rs ) ,  who  a l so  had  an  i n te res t  i n

the par tnership dur ing the years 1966 and L967 ( the carryback

Years ) ,  do  no t  equa l  80  pe rcen t  o f  t he  i n te res t  i n  t he  pa r tne r -

sh ip  i n  such  l oss  yea rs .

18-  The books and records of  the pet i t ioner ,  G.  H.  walker

& Co. ,  c lear ly  d isc lose the income and expenses of  i ts  New york

opera t i on .

19 .  Pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  made  a  mo t ion  fo r

sutnmary judgment based on al leged protracted. and deliberate

delay which not  on ly  made i t  d i f f icu l t  for  pet i t ioner  to  prepare

fo r  t r i a l ,  bu t  a l so  cons t i t u ted  a  den ia l  o f  due  p rocess  and

equal  protect ion of  the law un ' ler  the const i tu t ions of  both the

Uni ted States and the State of  New york.



_13-

CONCLUSIONS OF I,AW

A. That although the total profi ts made from the under-

wr i t ing,  d is t r ibut j -on and sa le of  secur i t ies and bonds inc lud.e

both unden,rr i t ing profi ts and secondary profi ts, the under-

wr i t ing prof i ts  are separate and.  d is t inct  f rom the secondary

prof i ts .  Each of  the prof i ts  is  requi red.  to  be a l located to

the source of  such prof i ts .  The source of  the pr imary or

undenarr i t ing prof i ts  was the pr inc ipa l  o f f ice of  the managing

underwr i ter  o f  the underwr i t ing syndicate,  and not  the of f ices

of  the taxpayer  where shares of  secur i t ies or  bonds were so ld.

Thus,  the Income Tax Bureau proper ly  a l located to  New York a l l

unde: : ,vr i t ing prof i ts  received by pet i t ioner ,  G.  H.  Walker  &

Co. ,  as a member of  an underwr i t ing syndicate managed by a New

York undenvr i t ing manager .

B .  Tha t  t he  ne t  bus iness  i ncome o f  pe t i t i one r ,  G .  H .

Walker  & '  Co. ,  was proper ly  determinable f rom the books and

reco rds  o f  pe t i t i one r .  Tax  Law  S  7O7  (b ) ,  20  NYCRR 2O7 .3 (c )

(substant ia l ly  the same as preceding State Tax Commiss ion

Regulat ion 20 NYCRR 287.L)  Di rect  account ing is  the preferred

method and the use of  the three factor  formula conta ined in

5707  (c )  t o  a l l oca te  the  i ncome o f  t he  pe t i t i one r  wou ld  no t  be
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warranted (Plper ,  Jaf f ray and Hopwood v.  State Tax Commiss ion,

42  AD2d  3B l ,  a f f d . Nv2d ) .

C. fhat  the use of  the percentage a l locat ion of  commis-

sions to New York employed. by the Income Tax Bureau is expressly

author ized by the State Tax Commiss ion in  i ts  regulat ions (20

NYCRR 2O7.5 (c )  ( f )  and  (2 ) ,  20  NYCRR 287 .L  QB2-a )  and  i s  t hus

not  d iscr iminatory or  arb i t rary .

D.  That  the prof i t  shar ing a l locat ion made by the Income

Tax Bureau,  which resul ted in  favorable tax consequences to

pe t i t i one r ,  was  p rope r .

E.  That  the in terest  income and deduct ion adjustments

conta ined in  the not ices of  def ic iency,  and the under ly ing

computat ion thereof ,  lack suf f ic ient  bas is ,  and that  such

adjustments must  be deleted f rom the not ices of  def ic iency.

The  books  and  reco rds  o f  pe t i t i one r ,  G .  H .  Wa lke r  &  Co . ,  a re

to be fo l lowed in  th is  resard.  Such books and records of  pet i -

t ioner  ind icate,  however ,  that  New York in terest  expense is

deducted for  the ent i re  "New York group"  which inc ludes of f ices

in Phi ladelphia,  Pennsylvania and Br idgepor t  and Har t ford,

Conneci tcut .  A l l  such in terest  expenses f rom these out-of -

s tate of f ices in  the New York sroup must  be a l located to  sources

outs ide New York State.  That  the Income Tax Bureau is  accord inqlv
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d i rected to  recompute the a l locat ion of  in terest  expense con-

s is tent  wi th  the above.

F. That the f ive percent bookkeeping charge described. in

Findinqs of  Fact  15,  supra,  is  determined to be an unwarranted

audit change to the extent that i t  ref lects any bookkeeping

performed by the New York off ice of petit ioner concerning the

sale or  purchase of  s tocks or  bonds,  s ince any such act iv i t ies

are deemed to be inc luded in  the computat ion of  the Commiss ion 's

a l locat ion conta ined in  Conclus ions of  Law,  C,  supra.  Fur ther-

more,  the bookkeeping adjustment  determined as a percentage of

commiss ions earned outs ide New York State const i tu tes an ef for t

to apport ion bookkeeping expenses attr ibutable in part to the

product ion of  income to the sources of  such income.  This  measure

is  arb i t rary ,  and the fncome Tax Bureau is  d i rected to  delete

such ad jus tments  f rom the  no t ices  o f  de f ic iency .

G. That  the surcharge on commiss ions received by pet i t j -oner ,

G-  H .  Wa lke r  &  Co . ,  i n  L97O cons t i t u ted  i ncome a l l ocab le  to  New

Yor, l<  and should be so a l located,  consis tent  wi th  the regulat ions

of  the State Tax Commiss ion c i ted in  Conclus ions of  Law,  C.

a l l h r av s v ! s .

H.  Tha t

b1z the Income

disa l lowance of  the c la ims

Bureau (F indingrs of  Fact ,

for  re fund issued

L7 ,  sup ra ) ,  f o r  t he

the

Tax
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years L966 and L967,  which c la ims were predicated on net

operat ing loss carrybacks f rom L969 and L97O, was proper .  That

no evidence was adduced to establish that the interests of part-

ne rs  i n  G .  H .  warke r  &  co .  du r ing  1969  and  L97o  ( the  l oss  yea rs ) ,

which par tners arso had an in terest  in  G.  H.  walker  & co.  dur ing

1966 and L967 ( the carryback years) ,  amounted.  to  at  least  80 per-

cent  o f  the in terest  in  the par tnership dur ing these loss years.

I.  That the motion for summary judgrment made by pet. i t ioner,

c .  H .  wa lke r  &  co . ,  i s  d .en ied ,  t he re  be ing  ma te r ia l  i ssues  o f

fact to reguire a hearing. The memorandum of 1aw j-n support of

the mot ion ra ises poss ib le  const i tu t ional  v io la t ions over  which

th i s  Commiss ion  has  no  j u r i sd i c t i on .

J .  That  the pet i t ions of  G.  H.  Wal_ker  & Co.  are granted

to the extent  ind icated in  conclus ions of  Law E and F and that

except  as so g i ranted,  the pet i t ions are in  a l l  o ther  respects

den ied .

DATED: Albany, New york
February 8, 1977
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