
STATE OF NEW YQRK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CHRISTOPHER and DOROTITY POLITO

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year(s) oo<*c&igdG)
1 9 6 9 .  L 9 7 O  a n d  1 9 7 I -

State of New York
County of A1bany

Bruce Batchelor , being duLy sworn, deposes and says that

*re is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 12th day of May , L9'77 ,  l rhe served the withln

Notice of Decision by (certifled) mail upon Christopher A Dorothy

Pol i to (regexwoc*re(>d) the petitioner in the within proceedLng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as fo l lows: Mr. & Mrs. Christopher Poli tc>
RD +2, Box 489

. Averill Park, New York L2OL9

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(posE off ice or off ic iaL depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says Ehat the said addressee is the {qreoer**fur

afi>ttt) petitioner herein and that the address set forth on sald wrapper ls the

last known address of the (oeryxessl*zafiae:<xfi:rlx) petltloner.

Sworn to before me thls

12th day of,  May

rA-3 (2/76)

,  1977 .



STATE OF NEW YORK
STATE TAX COMMISSION

r  In  the Mat ter  of  the Pet i t ion

o f

CHRISTOPHER and DOROTEIY POLITO

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (r)  22 of the
Tax Law for the Year(s) oo<$sx*pd'(x)
1969.  L97O and 1971

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

xtre is an employee of the Depart,ment of Taxation and Finance, over 18 years of

age, and that on the L2Xh day of May , L977, *re served the wlthin

Not ice of  Decis ion by (cert i f ied) nai l  upon Eugene Steiner

Paul H. Wein (representat ive of)  the pet i t ioner ln the withln proceedtng,

by enclosing a crue copy thereof in a secureLy sealed postpald wrapper addresged

as fo lLows:
Eugene Steiner & PauI H. wein, Esqs.
Steiner and Steiner
90 StaLe Street
Albany, New York 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on sald wrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before

12th  day ,  L977 .

rA- 3 (217 6)

fttt*a, &ffi/rl.,r( -



STATE TAX COMMISSION

r

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rht trlr trt?t

ltrr I rrr, Cbrfrtqlrr Dottto
nD *e, to: aeg
fvctll hrt, t tfort

Dfrt llr. I tElr h.t l,to

Pl.ease take not ice of the
of the State Tax Commission

lr0u

Please take further notice that pursuant to
Section(l) CtO
proceeding in court to revieqt an adverse deci-
sion must be conunenced within { E|ltbf
from the date of this not ice.

Inquiries concerning the cornputation of. tax
due or refund alLowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

A D D R E S S  Y O U R  R E P L Y  T O

rEL EpHoNe: 15 1 6y ll?+l?ll

MIsTC
enclosed herewi th.

Enc.

cc :  PetL tLoner rs

_fry*t'rutv.vours '
- /  ,  , lG ' .-,-I:t o-a* A. "-t44
'lrr* V. nrcsfr
sr{rcvttc of Snll
Clrln hrl,Egr

Representat ive:

TaxLng Bureauts Representat ive :

rA -L .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

CHRISTOPHER and DOROTHY POLITO

for Redetermination of Deficiency or for
Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Years
L969 ,  L970  and  L971 .

DECISION

Pet i t ioners,  Chr is topher  and Dorothy Pol i to ,  res id ing at  R.D.  l fz ,

Box 489,  Aver i l l  Park,  New York 12018,  have f i led a pet i t ion for

redetermination of deficiency or for refund of personal income taxes

under  Ar t ic le  22 of  the Tax Law for  the years 1969,  L970 and 1971.

(F i1e No.  L-76892889) .  A smal1 c la ims hear ing was held before Harry

Huebsch,  Hear ing Of f ieer ,  a t  the of f ices of  the State Tax Cormniss ion,

State Campus, Building 119, Albany, New York, oo January L7, L977 at

10 :45  A .M.  Pe t i t i one r ,  Ch r i s topher  Po l i t o ,  appeared  p ro  se  and  fo r

h is  wi fe ,  and by Eugene Ste iner ,  Esq.  and Paul  H.  Wein,  Esq.  The

Income Tax Bureau appeared by Peter  Crot ty ,  Esg. ,  (Harry  Kadish,  Esq.

o f  counse l ) .

ISSUE

Were pet i t ioners,  Chr is topher  and Dorothy Pol i to ,  ent i t led to

deductions under section I62(a) (2) of the Internal Revenue Code for

amounts expended by pet i t ioner ,  Chr is topher  Pol i to ,  for  expenses and

subsistance while employed in an area away from his Valley Stream,

New York  res idence  du r ing  the  yea rs  1969 ,  L97O and  1971?



2 -

FINDINGS OF FACT

1.  Pet i t ioners '  Chr is topher  and Dorothy Pol - i to ,  f i led t imely

L969,  1970 and 1971 jo in t  New York State personal  income tax returns.

2-  on February 26,  L973,  the rncome Tax Bureau issued a

Statement of Audit Changes against the petit ioners upon the grounds

that unreported reimbursements for l iving expenses received by

pet i t ioner ,  Chr is topher  pol i to ,  f rom his  empJ_o1zer ,  const i tu ted

taxable income and that the expenses incurred whil-e working in

Albany were nondeductible as Albany was considered to be his tax

home. In accordance with the Statement of Audit Changes, the Income

Tax  Bureau  i ssued  a  No t i ce  o f  De f i c i ency  fo r  t he  yea rs  1969 ,  LTTO

and r97L in  the amount  of  $3t643.96 addi t ional  personal  income tax

due ,  p l us  $39 I . 74  i n te res t ,  f o r  a  sum o f  $4 ,035 .60 .

3-  Dur ing the year  1968,  pet i t ioners,  Chr is topher  and Dorothy

Pol i to ,  res ided in  va i - l -ey s t ream, New york.  on December L6,  Lg6B,

petit ioner, christopher poli to, entered into a written employment

contract with Psaty & Fuhrman Inc. He was to supervise concrete

construction at the South Mall in Albany. Under the terms of the

contract  pet i . t i -oner ,  chr is topher  pol i to ,  received a sa lary  prus

supplemental compensation for expenses and subsistence. The amounts

of supplemental compensation received in addit ion to salary were

$11 ,430 .00  i n  1969 ,  $12 ,480 .00  i n  I }TO  and  $ i . 2 ,480 .00  i n  J . g7 I .

4. The period of emplolment as stated in the emplolrment contract

was "for such period as shal- l- be necessary for the complete performance

of the concrete work. "

5 .  Du r ing  a l l  o f  L969  and  up  to  sep tember  15 ,  Lg7o ,  pe t i t i one r ,

Christopher poli to, l- ived in rented guarters during the week and returned

to h is  va l ley s t ream home and fami ly  on weekends.  pet i t ioner ,  chr is topher



Pol i to ,  acqu i red  a

September  15 ,  L970

to  th is  da te .

home r:.ear Albany

he and his family

-3

in  Aver i l l  Park,

moved into this

New York and on

home and live there

CONCLUSIONS OF I,AW

A. That  the employment  of  pet i t ioner ,  Chr is topher  Pol i to ,  dur ing

the per iod f rom January L,  L969 to September 15,  L970 in  the Albany area,

was for an indeterminate duration rather than just temporary in nature

and cannot be characterized as "away from home" in accordance with the

meaning and in tent  o f  sect ion L62(a)(2)  o f  the In ternal  Revenue Code.

B .  Tha t  f rom Sep tember  L6 ,  L970  to  December  31 ,  L97L ,  pe t i t i one r ' s

tax home remained in the Albany area and the supplemental income was

includable as income and no deduction was al lowable for expenses and

subsis tence as these were personal  expenses and nondeduct ib le .

C.  That  the pet i t ion of  Chr is topher  and Dorothy Pol i to  is  denied

and the Not ice of  Def ic iency issued February 26,  L973 for  the years L969,

L970 and L97l  is  susta ined.

DATED: Albany, New York
May L2 ,  1977

STATE TAX COMMISSION


