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STATE TAX COMMISSION

In the t lat ter of  the Pet i t ion

o f

MOE MAZER

For a Redeterminat ion of a Deftciency or
a Revision of a Determinat ion or a Refund
nr Personal Income and
il*""us,,iJL"'ofrp."s?5?"3 9,"t"tg= or rhe
Tax Law for the Year(s) oc<fxdcd(x)
1965 ,  1966  and  1967 .

State of New York
County of Albany

Marsina Donnini

she is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

by (cert l f ied) maiL upon Moe Mazer

the petltloner ln the within proceeding,

securely sealed postpatd nrapper addreseed

, being duly eworn, deposes and saye that

the Departnent of Taxatlon and Finance, over 18 years of

29th day of July ,  19 77, she served the wlthin

by enclos ing a

as  fo l l ows :

(reptxxmoe**reilqf)

Erue copy thereof in a

Mr. Moe Mazer
46 Edgemere Drive
Searington, New York 11507

and by deposlt ing same enclosed in a postpaid properLy addreseed wrapper ln a

(posE off ice or off ic lal  deposi. tory) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

Thai.: deponent further says that the said addreasee ls the (ueryxeeecrklue

cr*>Sx) petttloner herein and that the address set forth on sald wrapper ls the

last knmrm address of the (neryrmemxkiiaae<sfuthe) petitloner.

me this

July

Srvorn to before

29t}: day of

r'
{ t

rA-3 (2/76)

,  L977 .



STATE OF'
STATE TAX

NEW'YORK
COMMISSION

In  the Mat ter  of  the Pet i t , ion

o f

MOE MAZER

For a Redeterminat ion of a Def ic iency or
a Revlsion of a DetermlnatLon or a Refund
n€ Personal Income and
i""J""*Rf,""rt8..Fft[Bt"lB]2 i&"t g or rhe
Tax Law for the Year(s) oo<ferind{X)
1965 ,  L966  and  1967 .

AFFIDAVIT OF I''AILING

State of New York
County of A1bany

Marsina Donnini , belng duly sworn, deposes and saye that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 29L1:. day of July , L977, she serrred the wlthln

Notice of Decj-sion by (cert i f led) nal l  upon Melvin A. Stein

(representat ive of)  the pet i t loner ln the withln proceeding'

by enctosing a truerc3y. inh.. ."$;r&;r" t f f . ty sealed postpald vrrapper addressed

a s  f o L t o w s :  S t e i n  &  S t e i n ,  P . C .
333 Jericho Turnpike
Jericho, New York 11753

and by deposlt ing same enclosed in a postpald properly addreseed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) petitioner herein and that the address set forth on sald ltrapper ts the

last knonn address of the (representat ive of the) pet i t loner.

Sworn to before me this

29Lh day of ,Ju1y

rL-3 (2176',)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS'BUREAU

ALBANY, NEW YORK 12227

,Jruly 39, l9??

i{8, }b ilatar
dS Mgs.r; Drtrvn
$carl,ngton, sou uork 1t5O?

Daer !4t. lttrcnl

please take notice of the DsCt$I6H
of the State Tax Commission enclosed herervi th.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion(s; 6! lo & 7?2 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 4 mt&c
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the Ner,v York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerelv.

M(tu
$r{DGrulrtng fa*
lloilrtre Offlerr

Peti t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-7  . r2  (6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

MOE MAZER

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of  the Tax Law for  the Year  L965,  and for
Unincorporated Business Tax under Art icle
23 of  the Tax Law for  the Years 1965,  L966
and  L967 .

DEC IS ION

Pet i t ioner ,  Moe Mazer ,  46 Edgemere Dr ive,  Sear ington,

New York 11507,  f i led a pet i t ion for  redeterminat ion of  a

def ic iency or  for  re fu i rd  of  personal  income tax under  Ar t ic le

22 of  the Tax Law for  the year  L965,  and pet i t ions for

redetermination of a deficiency or for refund of unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years

L965 ,  L966  and  L967 .  (F i l e  No .  00407 ) .

A formal hearing was held before Michael Alexander,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Two trforld Trade Center, New York, New York, oo December 8, L976

a t  9 :L5  A .M.  Pe t i t i one r ,  Moe  Mazer ,  appeared  by  Me lv in  A .

Ste in,  CPA. The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

( I rw in  Levy ,  Esq . ,  o f  counse l ) .
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ISSI]ES

I. tr{hether the activit ies of petit ioner, Moe Mazer,

const i tu te the pract ice of  a  profess ion and consequent ly

would not be deemed the conduct of an unincorporated

business pursuant  to  sect ion 703(c)  o f  the Tax Law.

I I .  t r r lhether  the act iv i t ies of  pet i t ioner ,  3s an appra iser

of damages and as an expert witness for various insurance

companies, constitute the conduct of an unincorporated

business subject  to  unincorporated business tax.

I I I .  l thether  an of f ice in  the New Jersey home of  pet i t ioner 's

secretary const i tu tes a regular  p lace of  bus i .ness outs ide

New York State.

IV. trI lr-ether petit ioner, Moe Mazer, is l iable for personal

income tax on income repor ted by Mazer  Store Equipment  Co. ,  . Inc.

for th.e f irst four months of 1965, from insurance appraisals

made by petit ioner as an emplofe€, where the Notice of Deficiency

was issued pursuanL to sect ion 683(d)  ( f ) .

FINDINGS OF FACT

1.  Pet i t ione.r ,  Moe Mazer ,  f i led a New York res ident

income tax return for  the year  L965.  Pet i t ioner  d id  not  f i le

any unincorporated business tax returns for the years 1965,

1966  and  L967 .
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2 .onAp r i l 14 , rgT l , t he lncomeTaxBureau i ssueda

Statement of Audit Changes to petit ioner' Moe Mazer' for

unincorporated business tax for  1965.  I t  s ta ted a tax due

o f  $1 ,452 .76 ,  p lus  a  pena l t y  (pu rsuan t  t o  sec t i on  085 (a )  o f

Lhe  Tax  Law)  o f  $363 .19  and  i n te res t  t o  t ha t  da te  o f  $435 '73 '

Accord ingly ,  a  Not ice of  Def ic iency to ta l ing $2 '25L '  68 was

issued on Apr i l  L4,  L}TL to  pet i t ioner ,  Moe Mazer '

3 .onAp r i 1 -L4 ,L }TL , t he lncomeTaxBureaua l so i ssued

a statement of Audit changes to Moe Mazet and RacheL lvlazer,

h is  wi fe ,  s tat ing addi t ional  personal  income tax due for  1965

in the sum of  i2 ,243 -gg ,  p lus a penal ty  (pursuant  to  sect ion

685 (b)  o f  rhe Tax Law) of  $112.20 and in terest  to  that  date of

$673 .04 .  Aceord ing l y ,  a  No t i ce  o f  De f i c i ency  was  i ssued  on

Apri l  L4, LITL to Moe Ylazer and RacheL l ' t lazer total ing $3,029 '23'

said notice was issued f ive years after the return was f i led'

4 .onoe tobe r2T ,Lg6g , t he lncomeTaxBureau i ssueda

statement of Audit changes to petit ioner, Moe NIazer, for

unincorporated business tax for the years L966 and 1967 wl.rtLch

s ta ted  t axes  due  o f  $1 ,338 -88  and  $9OO '3 t ,  r espec t i ve l y '  p l us

a penal ty  (pursuant  to  sect ion 685 (a)  o f  the Tax Law) of  $574'  80

and .  i n te res t  t o  da te  o f  $2g1 .7g .  Acco rd ing l y ,  a  No t i ce  o f

De f i c i ency  to ta l i ng  $3 ,165 .78  was  i ssued  on  Oc tobe r  27 ,  L969

to petit ioner, Moe Mazer, for the years L966 and L967 '



4 -

5.  Pet i t ioner ,  Moe Mazer ,  was an aPpra iser  of  losses

and damage to Store f ixtures, primari ly restaurant equipment,

and he performed such services for insurance companies dr:ring

the years at issue herein. Petit ioner is the only "approved

adjuster" l isted by the New York Board of Fire Underwriters.

Petit ioner often appeared in court as an expert witness regarding

appra isa l  damage.  On one occassion,  pet i t ioner  had sat  as a

conrnissioner on a condemnation matter in the United States Distr ict

Court, Southern Distr ict of New York.

6. Petit ioner, Moe Mazer, was a high school graduate with

three years of  co l lege.  I I is  occupat ion d id not  requi re a l icense.

He did not take any school courses or instructions to develop

the ski l ls needed in his employment.

7 .  Pe t i t i one r  s ta r ted  do ing  app ra i sa l s  i n  1932 .  I n  L963 ,

petitioner was recoiltrnended to the New York Board of Fire Under-

writers, and was l isted by that board as an approved expert in

h is  area of  exper t ise.  The board 's  l is t  is  used by insurance

corporations throughout the country.

8.  For  a per iod cover ing most  of  the f i rs t  ha l f  o f  1965,

pet i t ioner  was pres ident  o f  Mazer  Store Equipment  Co. ,  Inc. ,  a

closely held, family-owned corPoration with off ices at 207 the

Bowery, New York, New York. tr{hile in Lhe employ of the corpora-

t ion,  pet i t ioner  devoted a l l  h is  ef for ts  to  the business of  the

corporation. II is primary activity was the appraisal of loss and

damage to store f ixtures. Checks in Payment of petit ioner's

services, even when drawn to the petit ioner, were deposited to
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the corporaLion 's  account ,  notwi thstanding the absence of

petit ioner's endorsement. T'he corporation f i led a withholding

tax statemenc which indicated that taxes and social security

were wi thheld f rom pet i t ioner 's  sa lary .

9. Arr Agreement dated September 30, f960, between l 'r lazer

Store Equipment Co., Inc. and ttre shareholders thereof (Moe

Mazer and his wife, Rachel Ylazet, held 44 percent of the stock

in the corporat ion) ,  prov ided,  in  par t ,  that  each Par ty  to  the

Agreement, as long as such party is a stockholder and is employed

by the corporation, is to devote his entire t ime and attention

exclus ive ly  to  the business of  the corporat ion.  Such a par ty

eould not hold any outside interests in any similar l ine of

bus ines s .

10.  Some t ime in  the f i rs t  ha l f  o f  L965,  pet i t ioner  ceased

his employee status with the corporation and started the conduct

of the appraisal business on his own. PeLit ioner did not comply

with the provisions in ttre Agreeurent regarding the withdrawal of

a shareholder ,  which prov is ions requi red a wr i t ten of fer  o f  sa le

of stock to t l te corporation and/or th-e other shareholders. A1l

agreements and consideration regarding petit ioner's withdrawal

from tln corporation were handled verbally.

11. The Apri l  L4, L97L statements of audit changes contained

computations of addit ional income and unincorporated business taxes
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due for f965, based on the f inancial staEements of Nlazer

Store Equipment Co., Inc. whictr-, the Income Tax Bureau contended,

showed income of  $34,114.63 f rom insurance appra isa ls  for  the

per iod f rom January l ,  L965 to Apr i l  30,  L965.  The Bureau

contended Lhat such income was income paid for the personal

services of petit ioner, and that the assignment of such income

to Lhe corporation by the petit ioner did not alter the taxabil i ty

of such income to the petit ioner who performed the services.

No returns or f inancial statements of N1a"zex Store Equipment Co . ,  Inc.

were offered in evidence.

L2. After withdrawing from the corporation, petit ioner

conducted his appraisal business during the remainder of L965

and during al l  of L966 and L967. Except for paperwork done by

petit ioner, Moe Mazer, at his home and the frequent court

appearances which he made,  most  of  pet i t ioner 's  work was per-

formed at  the s i tus of  the proper ty  requi r ing appra isa l .

Petit ioner used the same secretary employed by the appraiser

l isted by the New York Board of Fire Underwriters, prior to the

l is t ing of  pet i t ioner .  The secretary mainta ined an of f ice in

th.e att ic of her home in New Jersey. The off ice had a typewriter,

adding machine and a New York t ie-l ine telephone l isted to

pet i t ioner .  Most  ca l ls  to  pet i t ioner  would be made to that

telephone number. No ehecks showing payment of rent to the
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seeretary for off ice space were offered in evidertce nor were

any business-schedule forms offered indicating a deduction

for  Of f ice rent .  In  one instance,  pet i t ionerrs  s tat ionary

l isted his home address and telephone number and another set

of  te lephone numbers for  "Secretary. "  On a la ter  p iece of

s tat ionary,  a  home address and an "of f ice"  at  the secretary 's

address in New Jersey, together with her New Jersey telephone

and the New York t ie-l ine numbers were l isted. Petit ioner could

be contacted by his secretary in the case of an emergency by a

"beeper . "  The t ie- l ine was ut i l j .zed to  avoid to l l  ca l ls  and

as a convenience to outside callers, OoSt of whom were in New

York.

13.  Pet i t ioner ,  Moe Mazer ,  was advised by h is  accountant

that  he was not  l iab le for  un incorporated business tax.

CONCLUSIONS OF LAW

A. That  the act iv i t ies of  pet i t ioner ,  Moe Mazer ,  8s an

appra iser  of  damage and loss dur ing the years 1965,  1966 and

Lg67, while requir ing special knowledge and experience' did not

constitute the Practice of a profession exempt from the imposi-

t ion of the gnincorporated business tax, in accordance with the

meaning and intent of section 203(c) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Moe Mazer ,

during that port ion of 1965 fol lowing termination of his relation-

ship wi th  NIazer  Store Equipment  Co. ,  Inc. ,  and dur ing L966 and
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L967,  eonst i tu ted the carry ing on of  an unincorporated business,

and that income derived therefrom was subject to unincorporated

business tax in accordance with the meaning and intent of

sect ion 703 of  the Tax Law.

C.  That  the of f ice in  the at t ic  o f  the home of  pet i t ioner 's

secretary dur ing the la t ter  Par t  o f  1965,  L966 and L967,  d id  not

const i tu te a regular  p lace of  bus iness of  an unincorporated

business outside New York State, in accordance with the meaning

and in tent  o f  sect ion 707(a)  of  the Tax Law.

D. That the petit ioner, Moe Mazet, was an enployee of

l{.azer Store Equipment Co. , fnc. r-rntil his departure therefrom

in 1955, and that al l  income received and deposited to the account

of the corporation was not the unincorporated business income of

the pet i t ioner ,  and thus not  subject  to  unincorporated business tax.

E. That where a Notice of Deficiency is : l .ssued more than

three years after the appropriate return was f i led, the Income

Tax Bureau has the burden of proof to show that one of the

except ions to  the three-year  s tatute of  l imi ta t ions is  appl icable.

To come within the six-year assessment period (lrhere a return has

been f i led)  a f forded by sect ion 683(d)  of  the Tax Law,  the Income

Tax Bureau must show that amounts in excess of 25 percent of

adjusted gross income staled in the return were omitted from the

returrr, and that such amounts constitute taxable income.

F. That the Income Tax Bureau fai led to meet the burden of

proof set forth in Conclusions of Law "E" above in regard to the
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Notice of Deficiency for personal income tax issued to Moe

Mazer and Rachel Mazer, his wife, on Apri l  L4, L97L.

G. Ttrat the petit ions of Moe Mazer are granted to the

extent  o f  cancel l ing the Not ice of  Def ic iency for  personal

income tax due for  f965 (See Conclus ions of  Law "F" ,  above) ;

of reducing unincorporated business taxable income for the

yea r  1965  f r om $36 ,3 t8 .90  t o  $13 ,879 .00  and  o f  wa i v i ng  t he

penalty imposed pursuant to section 685(a) of the Tax Law,

in that the fai lure to f i le unincorporated business tax returns

for  L965,  L966 and 196/was due to reasonable cause,  and not  due

to wi l l fu l  neglect .

H. That the Income Tax Bureau is directed to cancel the

Not ice of  Def ic iency for  personal  income tax for  L965,  to  modi fy

the Not ice of  Def ic iency of  Apr i l  L4,  L97L for  un incorporated

business tax as provided in Conclusions of Law "G", to waive

the penalty on the notices of deficiency for unincorporated

business tax for L965, L966 and L967 , and to recompute the

unincorporated business tax due, together with srrch interest as

may be lawful ly due; and, that except as so granted, the petit ions

are in al l  other respects denied.

DATED: Albany, New York
Ju l y  29 ,  L977


