
S.TATE OF'NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on
:

o f

DONALD R. I4ARSH AITD JOSEPHINE R. MARSII

For  a Redeterminat . ion of  a Def ic iency or  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal Income :

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year(e}>oo<**xlod(x) 1971. :

St.at ,e of New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  22nd day  o f  August  ,  L977,  she served the  w iEh in

Notice of Decision by (cerci f ied) mai l  upon Donald R. & Josephine R.

Marsh (refl:exeuod*xe<>d) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as rollows: H'":rHi;"3i"311"1; 
Marsh

Milton, I{assachusetts O2LB6

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Thac deponent further says that the said addressee is the (oe*xos*xt${Ee

xfuc$x) pet i t ioner herein and that the address set forth on said wrapper is the

last knoran address of the (uetrrerserntxxfite$t>Otne) petitioner.

Sworn to before me this

22nd day  o f  August

rA-  3 (2 /7  6)

r977.



J A M E S  H ,  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMTSS|ON
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augurt 22, 1977

!,1r, & !{rt. Dooald R. triarsh
?{ Srtcrbrocilr gtrcct
lll.ltsr, !&aeractrumttc Oltg6

DsBr t{r. & }lr8" llnrghr

Please take notice of the DECfSICil
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion($ 

" 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l  .
Pract ice Laws and Rules, and must be commenced in Jhe $U$pqe
Court of  the State oi  New York, Albany County. within {  EnEnr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with' this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

grEtcrvl,stng tax
Hoarfng Oftlear

Taxing Bureau's Representative

B. Corhtrn

TA-r . r2 (6/77)



STATE OF NE:W YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

DONALD R. MARSH AI{D JOSEPHINE R. MARSH

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Year  L97L .

DEC IS ION

Pet i t ioners,  Donald R.  Marsh and Josephine R.  Marsh,

24 Br ierbrook Street ,  Mi l ton,  Massachuset ts  02L86,  fLLed a

pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of personal income tax under Art icle 22 of the Tax Law for

t he  yea r  L97L .  (F i l e  No .  f 4103 ) .

A formal hearing was held before Wil l iam J. Dean, Hearing

Off icer ,  &x the of f ices of  the State Tax Conmiss ion,  Two l {or ld

T rade  Cen te r ,  New York ,  New York ,  oo  March  22 ,  L977 ,  8 t  2 :45  P .M.

Pet i t ioner ,  Donald R.  Marsh,  appeared pro se and for  h is  wi fe

Josephine R. Marsh. The Income Tax Bureau aPpeared by Peter

Cro t t y ,  Esq .  (F rank  Lev i t t ,  Ese .  ,  o f  counse l ) .

ISSUE

Whether

were lrable

individuals

pet i t ioners,  Donald R.  Marsh and Josephine

for New York State personal income taxes as

for  the per iod January I  to  August  31,  L97L?
\
{

R. Marsh,

resident



fl

2

FINDINGS OF FACT

l .  On Januaty 27,  L975,  the Income Tax Bureau issued

a Not ice of  Def ic iency to  pet i t ioners ind icat ing a def ic iency

o f  $4 ,4LL .22 ,  p lus  i n te res t ,  f o r  t he  1971  tax  yea r .  On  the

same date the Bureau issued a SLatement of Audit Changes reading

in per t inent  par t  as fo l lows:

"Since you worked in New York State for more
than 30 days in  the year  L97L,  You are con-
s idered to  be a New York State res ident  for
the period January I through August 31., \?7f .
From September I through December 31, L97L
you were a non-resident of New York State
for actual permanent change took place as
of  September 1,  I97L."

2.  0n August  4 ,  L965,  pet i t ioners vacated the i r  apar tment

at 109 Wil low Street, Brooklyn, New York, to move to Japan.

Prior to moving to Japan, petit ioners had l ived in New York

for  e ight  years.

3. Petit ioner, Donald R. Marsh, was employed by Morgan

Guaranty Trust Company in both New York and Japan.

4.  Pegi t ioners s tate that  when they le f t  New York in  1965,

they had no intention to return. In their petit ion they write:

"trItren we moved to Japan it was our intention,

when and if we returned to Lhe New York area, to move to

Connecticut since with growing children we did not want to l ive

in the City and Connecticut was our choice because we have

farnily living in Greenw'ich."
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5. On August 31, T97L, pet i t ioners returned to the

United States, having l ived in Japan for six years. Upon

landing in New York, petit ioners went directly from John

F. Kennedy International Airport to Connecticut. From

September 1,  to  December 31,  L97L,  pet i t ioners l ived at  75

Highl ine Tra i l ,  Stamford,  Connect icut .  Dur ing th is  per iod,

Mr. Marsh worked at Morgan Guaranty Trust Company in New York

C i t y .

6. Mr. Marsh paid nonresident income taxes for the

per iod September I  to  December 31,  L97L.

CONCLUSIONS OF LAW

were

which

with

home

A. That  pet i t ioners,  Donald R.  Marsh and Josephine R.  Marsh,

domic i l iar ies of  New York StaLe unt i l  August  31,  L97L,  dt

t ime they physical ly located themselves in ConnecEicut

the bona fide intention of making their fixed and permanent

there .  20 NYCRR L02.2 (d)  (2)

B.  That  in  the l97 l  tax year  pet i t ioners,  Donald R.  Marsh

and Josephine R. Marsh, were not resident individuals of New York

State,  3s that  term is  def ined in  Sec.  605(a)( f )  o f  the New York

Tax Law. From January I to August 31, L97L, during which period

petit ioners were New York domici l iaries, Lhey maintained no

pennanent place of abode in New York State, mainrained a permanent



place of abode elsewhere, and

more than thirty days in New

resident individuals as thac
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spent in the aggregate not

York State.  Nor were pet i t ioners

te rm is  de f ined in  Sec .  605(a) (2 )

of the Tax Law.

c.  That the pet i t ion of  Donald R. Marsh and Josephine R.

Marsh is granted and the Notice of Deficiency issued January 27,

L975 is  cance l led .

DATED: Albany, New york

Augus t  22 ,  L977
ATE TAX COMMISSION


