
STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Matter of the Petit ion

o f

WILLIAM S. MC GIATNESS and HII,A H. ivIC GINNESS

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of the Tax Law for the years 1966 throuoh
1970 .

DECISION

Wil l iam S.  Mccinness and Hj - la  H.  McGinness,  res id ing at

lo8 Morrison, Lookout Mountain, Tennessee 3735o, f i led a petit ion

for redetermination of a deficiency or for refund of personal

income tax under Article 22 of ttre Tax Law for the vears 1966

th rough  L97O.  (F i l e  No .  11034) .

A formal hearingi was held on Apri l  28, L976, dt the off ices

of the state Tax commission, Tr,ro world Trade center, New york,

New York, before Nigel G. wright, Hearing Off icer. The petit ioners

appeared by Everett, . fohnson a Breckenridge (Eugene Chester, Esq.

and Peter K. Lathrop, Esq. of counsel). T'he rncome Tax Bureau

appeared by Peter  Crot ty ,  Esg.  (Solomon Si -es,  Esq.  o f  counsel ) .

ISSUES

f .  Whether the methoC of al locating

at+-ributable to New york State, including

income and expenses

the method of al locatincr
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primary or under^rri t ing profi ts by petit ioner, Wil l iam S.

McGinness' partnership, J. C. Bradford & Co., an under:vrr i ter and

dealer in securit ies was proper, when as part of a public offering,

the aforementioned partnershipr Ers a member of an underwriting

syndicate managed by a New York-based under:vrriter, enters into

an unden,rriting commitment for the purchase of securities of an

issuing corporation.

II.  What is the resultant effect of such al locations on

pet i t ionersr ,  Wi l l iam S.  McGinness and Hi la  H.  Mccinness,  personal

income tax l iabi l i ty?

FINDINGS OF FACT

1.  Pet i t ioners,  Wi l l iam S.  Mccinness and Hi la  H.  McGinness,

f i led New York State nonresident income tax returns for the years

1966 through 1970

2. On October L2, L972, the fncome Tax Bureau issued a

Notice of Def iciency against the petit ioners, Wil l iam S. IvlcGinness

and l l i la H. McGinness, for the years L966 through L97O. Said

Not ice of  Def ic iency was based on wi l l iam S.  McGinness '  share,  BS

a partner, of partnership income from primary or undenrrit ing

profi ts and stock brokerage commission and trading income earned

by . f  .  C.  Bradford & Co. ,  dur ing the years in  issue.  S ince the

disposi t ion of  the pet i t ion of  Wi l l iam S.  McGinness and Hi la  H.

McGinness is contingent on the State Tax Commission's determination
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in

the Petit ion of J. C. Bradford & Co., the "Findings of Fact  "

said decision are hereby adopted.

3. I t  was stipulated at the hearing in the Matter of

J .  C.  Bradford a Co. ,  that  the audi tor 's  Schedule C -  "Dis t r i -

bution to Partners" correctly reflects the total Federal income

each partner of J. C. Bradford & Co. earned and/ot received from

said partnership during the years r.964 through 1970. It  hras

further stipulated that the aforementioned amount of income of

each partner which is allocable to New York State shall be equal

to the amount determined by multiplying Lhe amount of such income

by the percentage of income all-ocable to New York as is ultirnately

determined in  the proceedings re la t ing to  J .  C.  Bradford & Co. 's

unincorporated business tax.

CONCLUSIONS OF I,AW

A" That the "Conclusions of Law" stated in the State Tax

Commiss ion decis ion in  the Pet i t ion of  J .  C.  Bradford & Co. ,

a copy of which is attached hereto, are hereby adopted.

B. That the petit ioners are l iable for personal income tax

due on Wil l iam S. Mccinness' proport ionate share of the partnership,

J. C. Bradford & Co. 's primary or undervrri t i-ng and brokerage

commission and trading profi ts al located to New York State for
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years in issue, in the State Tax Commission decision in

Pet i t ion of  J .  C.  Bradford & Co. ,  except  as s tated there in.

c. That the petit ion of wil l iam S. McGinness and HiLa H.

McGinness is granted to the extent indicated in Conclusion 'Arl

o f  the Pet i t ion of  J .  C.  gradford & Co. ,  and is  in  a l l  o ther

respects  denied.

DATED: Albany, New York
February 1, L977

|  . r '

\,L,-UG. lc^'<-''--^
COMMISS IONER

STATE TA)( COMMISSION

COMMISSIONER



STATE OF NEW YORK

STATE TAX COMIVIISSION

In  the  Ma t te r  o f  t he  pe t l t l on

o f

J.  c .  BRADFORD & pO.

f o r  Rede te rm lna t l on  o f  a  De f i c i ency  o r  f o r
Re fund  o f  Un inco rpo ra ted  Bus iness  Tax  under
Ar t l c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1964
th rough  L970 .

DECISTON

J .  C .  B rad fo rd  &  Co . ,  l - 70  Fou r th  Avenue  No r th ,  Nashv i l l e ,

T a n n a q a a a  ? ' 7l v r r r r vueus  t tZ r i ,  f i l ed  a  pe t l t l on  unde r  A r t i e re  23  o f  t he  Tax

Law fo r  rede te rm lna t i on  o f  a  de f l c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus lness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  1964  t h rough  1970 .

A  hea r i ng  was  he ld  on  Ap r i l  ZB ,  19T6 ,  & t  9 :15  A .M .  a t  t he

o f f l ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor1d .  T rade  cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  w r l gh t ,  Hea r l ng  o f f i ce r .

l T l h a  n a l -  {  1 -  i  n n ar l r e  l , su -Lu rv r r sF  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  Income Tax  Bureau  appeared  by  pe te r  C ro t t y ,  Esq . ,  (So lo rnon

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  whe the r  t he  pe t i t i one r ,  &o  underwr i t e r  and  dea le r  1n

q o n t r r i  1 -  i  a q  r rD s v n r - r u - L s D ,  u s € d  t h e  p r o p e r  m e t h o d  o f  a l l o c a t i n g  p r l r n a r y  o r

t r n r i a n r ^ r n i  1 -  i  n a* r r u s r  w ' r u - L r r B  p r o f  i t s ,  w h e n  a s  p a r t  o f  a  p u b l 1 e  o f  f e r i n g ,  p e t i - t i o n e r ,

a s  a  m e m b e r  o f  a n  u n d e r w r i t i n g  s y n d i c a t e  m a n a g e d  b y  a  N e w  Y o r k - b a s e d

t r n r r a r r ' r n { f  a n  e n t e r s  i n t o  a n  u n d e r w r l t i n E  c o m m i t m e n t  f o r  t h eq r r v v !  v Y r  ! v v t  t
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purchase of securit ies of an issuing corporation,

a. The rncome Tax Bureau asserts that such primary and

undernrriLing profit is allocable to New york State in those

insLances where the undermriting acEivity occurred in this. State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an ind.ependent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both Ehe

underwri t ing and sale of  the secur i t ies.  ( the pr imary and second-

ary prof i ts)  a l ternat ively should be al located to the of f ice

where the shares were sold, or that the underr^rrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  locared.

rr .  wtrether the pet i t ioner proper ly al located income by

using the three factor formura as provided in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of account ing by pet i t ioner 's books, 3s provided in subsect ion (b)

of  sect ion 707 of  the Tax Law.

I I I .  Wlrether the percentage al locat ion of  stock brokerage

comtission income as provided for in the Income Tax Regulations

was proper.

IV. Wlrether the allocation of direct and indirect expenses

was proPer.
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FTNDTNGS OF FACT

L.  The  pe t i t i oner ,  J .  C .  Brad fo rd .  &  Co. ,  f l I ed

partnership and unj-ncorporated buslness lncome tax retur"ns

for  the  years  1964 th rough 1970.  The pe t l t loner  executed

consents  ex tend lng  the  t lme w l th ln  wh lch  to  l ssue assessments

to  Oc tober  31 ,  I9TZ.  On Oc tober  IZ ,  I9TZ,  the  fncome Tax

Bureau lssued a  s ta tement  o f  Audt t  changes aga ins t  the

pa?tnersh ip  ln  the  amount  o f  $1S8,480.00  p lus  in te res t  in

the  amount  o f  $38 ,986 .42  fo r  a  to ta l  o f  $22T1466.42 ,  and

accord ing ly  l ssued a  Not ice  o f  Def ic iency  there for .

2 .  J .  c .  Brad ford  & co .  i s  a  l im i ted  par tnersh lp

cons is t ing  o f  15  genera l  par tners  and one l im i ted  par tner

w i th  i t s  p r inc ipa l  o f f i ce  loca ted .  ln  Nashv i l le ,  Tennessee and.

branch o f f l ces  loeated  in  Memphis ,  Knoxv i l le ,  K ingspor t ,

Johnson c l ty ,  Jackson,  c la rksv i l r .e  and chat tanoga,  a l l  i_n

fennessee; spartanburg and Greenvi l le ln south carolrna;

cleveland and columbus in ohio;  Birmingham, Alabama; Fort

Lauderda le  and Jaeksonv i l le ,  F lo r ida  (bo th  c losed in  tg6g) ;

3  b ranch o f f i ces  loca ted  1n  At lan ta  and one in  Da l ton ,  a r l

i n  Georg ia ;  Bos ton ,  Massachuse t ts ;  Co lumbus ,  Gu l fpor t ,

Jackson  and  Mer ld lan ,  a l l  i n  M iss . ;  Greensboro ,  Nor th

caro l ina  and New york  c i ty ,  New york .  The pe t l t ioner  was
engaged in  bus iness  as  a  b roker  and dea ler  o f  secur i t i_es .
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3 .  The  pe t l t i one r  du r ing  the  yea rs  i n  l ssue  was  and

s t i 1 l  1s  a  member  o f  t he  New York  S tock  Exchange ,  t he  Amer l can

Stock Exchange and other  secur l ty  and commodl ty  exchanges.

One  o f  t he  pe t i t i one r f s  genera l  pa r tne rs  spends  a l l  o f  h l s

t ime  execu t l ng  the  f l rm ts  New Yonk  S tock  Exchange  o rde rs .

The pet l t ioner  does not  have a f loor  par tner  on the Amer i -can

Exchange but  re ta lns another  f l rn  to  execute 1ts  orders on that

exehange .

4 .  The  pe t i t l one r t s  bus lness  i nc l udes  t he  pu rchase

and  sa le ,  os  agen t  f o r  i t s  cus tomers ,  o f  secu r l t l e s  l 1s ted  on

the var ious exchanges lnc lud lng the New York Stoek Exchange

and  the  Amer l can  S tock  Exchange .  I n  add i t i on ,  t he  pe t l t l one r

ac ts  as  agen t  c r  p r i nc ipa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  l t s  cus tomers  o f  f t ove r - the -coun te r t r  o r  un l l s ted

secu r i t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  l ndus t r i a l

revenue  bonds  and  commod l t i es .

5 .  Du r i ng  t he  yea rs  i n  i s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t111  pa r t i c i pa tes  1n  pub l i c  underwr l t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun lc lpa l  bonds  and  l ndus t r l a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r l g lna tes  and  manages

i t s  own  underwr l t i ngs  and  synd ica tes  the  l ssues  to  o the r

underwr i t e rs  and  se l l i ng  g roup  pa r t i c i pan ts .
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6,  Many corporate underwr l t ings are managed by an

underwr l ter  or  underwr i ters  Located 1n New York Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w l th  respec t  t o  underwr l t l ng ,

one  o f  t he  pe t l t l one r t s  pa r tne rs  1s  a t tached .  t o  the  New York

o f f i ce .  H1s  du t i es  a re  t o  a t t end  p r l ce  mee t i ngs ,  t o  s l gn

underwr l t lng agreements and to  keep the f l rm?s pr lnc lpa l

o f f l ce  l n fo rmed  o f  any  deve lopmen ts  re la ted  to  the  underwr l t i ng .

7 .  The  pe t i t l one r  a l so  pa r t i c l pa ted .  i n  underwr i t i ngs

ou ts ide  the  S ta te  o f  New York .  I n  t hose  l ns tances  where  the

pe t i t i one r  was  the  manag ing  underwr l t e r ,  t he  synd lca t l on

would.  be handled by the Nashv111e of f ice and the New york

b ranch  o f f l ce  was  no t  i nvo l ved .

B .  Du r i ng  t he  yea rs  1n  i s sue ,  t he  pe t i t l one r  was  a

member of  underwr i t lng syndicates where the manager  was locaied.

wi th in  the s tate of  New York.  The underwr i t ing agreernents

en te red  i n to  by  such  members  o f  t he  synd ica te  a re  re ta ined

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t l on

o f  p ro f i t s  a r l s i ng  f rom the  d i s t r i bu t l on  o f  secu r i - t i es  l s

usual ly  made in  the manager ts  of f lce but  may be made ln  another

p lace  de te rm ined  by  such  manag lng  underwr i t e rs .  such

r r n r l a n r . r n - i  1 -  i  n aL.r . r r .Lrsgwgr_r , . t -116 agreementS were approved by the pr i_nc1paI  of f lCe

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f l ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag ing  underwr i - t e r  o r

underwr l ters  1n New York
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9.  The underwr l t lng agreements were entered ln to

fo r  t he  pu rpose  o f  f ac l l i t a t l ng  the  sa le  to  the  pub11c  o f

secu r i t i es  i ssued  by  an  l ssu ing  co rpo ra t l on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Seeur l t l es

and Exchange Commlss lon.  The d l f ference in  pr lce between

tha t  a t  wh ich  the  sha res  a re  i ssued ,  t ha t  a t  wh lch  they  a re

pu rchased  f rom the  i ssu ing  co rpo ra t i ons  and  the  p r l ce  a t

wh lch  they  a re  to  be  o f fe red  to  the  pub l i e  1s  ca l l ed  the

sp read .  A  ce r ta ln  po r t i on  o f  t he  sp read  1s  to  be  re tu rned

to the managlng underwr i ter  or  underwr l ters  as the l r  underwr l t lng

fee .  Ano the r  po r t i on  i s  re ta ined  by  the  underwr l t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t i ng  synd ica te .  The  ba lance  o f  t he  sp read ,  name ly

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr l t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i - ter  may or  may not  be a

pa r t ,  o r  by  any  dea le rs  i nv i t ed  by  the  manag lng  underwr i t e r

who have so ld the shares of  s tock.  The underwr l t ing

agreement  prov ides for  a  commltment  by each underwr l ter

t o  pu rchase  a  ce r t a i n  amoun t  o f  t he  i s sued  secu r i t i e s .

The  underwr l t l ng  ag reemen t  may  p rov ide  tha t  a  ce r ta ln  po r t i on

o f  t he  secu r l t i es  to  wh ich  the  underwr j - t i ng  member  has  comml t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t l gs  to  the  underwr i t i ng

ag reemen t  and  wou ld  be  en t i t l ed  on l y  to  the l r  r f dea le r f  s

concess ion r t ,  t he  seconda ry  p ro f i t s .
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These members may be inv l ted by the underwr l t lng manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i c i pa te .

Each dealer  who has been inv i ted or  has requested an

inv i ta t ion f rqn a member of  such a group may enter  ln to a 
'

I ega l  eommi tmen t  t o  pu rchase  l ssued .  sha res .  rn  ce r ta ln

ins tances ,  t he  underwr i t e r  may  reques t  t o  become a  member

of  the seI l i -ng group whenever  a member underwr l ter  f lnds

i t se l f  l n  a  pos l t i on  t o  be  ab le  t o  se1 I  mo re  t han  t he

sha res  a l l o t t ed  t o  i t .  r n  t ha t  even t ,  w l t h  r espec t  t o

the  sha res  so ld  on l y  as  a  member  o f  t he  se11 lng  g roup ,  on ry

the  dea le r t s  concess ion  i s  a l l owed . .  
' The  

ad .van tage  o f  be ing  an

underwr l ter  ra ther  than a member of  the se l I lng group 1 les 1n

the fact  that  the underwr i . ter ,  by se l l ing d.1rect1y to  the

pub l l c '  w i -1 l  be  ab le  to  rece i ve  no t  on l y  t he  seeondary  p ro f l t s

which are made by a dealer  but  the underwr l t ing prof i ts  as we]r .

10 '  The  pe t i t i one r  ma ln ta ined .  i t s  books  and  reco rds  a t  i t s
n n i  np ' r r r s rpa r  o r r i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r t ne rsh ip r s

i ' ncome p roduc i ,ng  depar tmen ts  l nc lude  the  P r inc ipa l  o f f l ce  Sa1es ,

B ranch  o f f i ce  sa les ,  rns t i t u t i ona l ,  t he  T rad ing  Depar tmen ts ,  t he

corporate underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Tradi -ng Depar tments are mainta ined.  in  Nashvi l le  and Memphis,

fennessee  and  A t l an ta ,  Georg i .a .  Un t i l  1968  the re  was  a  T rad ing

Depar tmen t  ma ln ta ined  a t  t he  New yo rk  c l t y  b ranch  o f f l ee .  The

Admin i s t ra t i on  and  se rv i ce  Depar tmen ts ,  l oca ted .  i n  t he  p r i nc ipa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l ianee

Depar tment ,  the  Research  Depar tment  and the  Opera t ions  Depar tment .
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The Operat lons Depar tment  is  made up of  the fo l lowing

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv l ces  Depar tmen t ,

fn ternal  Audl tor  Div ldend Depar tment ,  Marg ln Depar tment ,

Broker /Dealerr  s  Cashierr  s  Depar tment ,  fnst l tu t lonal

Depar tment ,  System and Communlcat lons Depar tment  and

New York Operat lons Depar tment .  fhe Systems and Conmunlcat lons

Depar tmen t ,  l oca ted  l n  t he  p r l nc lpa l  o f f j - ce  i nc ludes  the  Ma i l

and Dupl lcat lon Depar tment ,  the Wire and Order  Depar tment ,  the

Purchase  and  Sa le  Depar tmen t  and  the  Da ta  P rocess lng  Depar tmen t .

The Wire and Order  Depar tment  1s connected by te le type to

each  o f  t he  f i rmr  s  b ranch  o f f i ces  and  to  the  f l oo rs  o f  t he

New York  and  Amer l can  S tock  Exchanges .

11.  ?he New York Operat ions Depar tment  located i .n  the

New York  C l t y  b ranch  o f f i ce  i s  respons ib le  fo r  ve r i f y i ng  the

par tne rsh ip ' s  t ransac t l ons  on  the  New York  and  Amer l can  S tock

Exchanges .  f n  add i t l on ,  i t  ma in ta lns  reco rds  o f  f l oo r

b roke rage  commiss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece lves  and  de l i ve rs  secu r t t l es  due  to  o r  f rom o the r  b roke rs .

L2 .  The  pe t i t i one r r s  b ranch  o f f i ee  1n  New Yo rk  C i t y

is  under  the management  of  a  res ldent  par tner .  I ts  reg is tered

rep resen ta t i ves  buy  and  se l1  secu r i t j - es  fo r  cus tomers  o f  t he

f i r rn .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f l ces

ma i -n ta i -n  a  r rb lo t te r t t  r eco rd  o f  t he  t ransac t i ons  w i th in  tha t

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s imu l taneous ly  sen t  t o  Nashv i l l e  t h rough  the  w l re  and  o rde r

Depar tmen t .  I t  wou ld  then  be  en te red  i n to  the  eompu te rs  ma in ta ined

in  ch i cago ,  r1 l i no i s .  o rde rs  to  buy  and  se l1  ove r - the -coun te r

secu r i t i es  o r l g ina t l ng  i n  t he  New York  o f f i ee  wou ld  be  c red l ted

fo  tha t  o f f i ce .
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13 .  The  pe t i t i one r  repo r ted  no  New York  l ncome f rom e i the r

the  underwr i t l ng  o f  secu r i t i es  o r  t he  d i s t r i bu t i on  o f  underwr l t t en

secu r i t  j - es .  The  pe t l t  j - one r  a l l oca ted  i t s  l ncome on  the  bas l s

o f  t he  th ree  fac to r  f o lmu la  as  p rov lded  fo r  1n  sec t l on  7OT

subsec t l on  (e )  o f  t he  Tax  Law .  The  pe t l t l one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York Stock Exehange

to  t he  p r i nc l pa l  o f f l ce  i n  Nashv i l l e ,  Tennessee .

14.  The pet l t ioner  est lmated.  that  the pr imary underwr l t lng

p ro f l t s  a t t r l bu tab le  to  New York  sou rces  (where  the  manag ing

underwr l t e r  was  l oca ted  l n  New York  and  D ls t r l bu t l on  o f

unde rwr i t t en  secu r i t l e s  t akes  p l ace ' l n  New Yo rk )  r ep resen ted

27% o f  i t s  co rpo ra te  t rad . i ng  l ncome.  Such  a  pe rcen tage  was

based on the f igures of  the pet i t lorer  by d.1v1d.1ng gross

co rpo ra te  i ncome by  the  p r imary  p ro f i t  l ess  the  p r lmary

p ro f l t  a l ready  i nc luded  i n  New York  sa1es .  The  aud i to r

accep ted  such  es t ima tes  1n  compu t ing  p r imary  underwr i t i ng

p ro f i t  a t t r i bu tab le  to  New York  sou rees .  ,  The  p r imary

prof l t  on underwr i t ings where the manager  was loeated outs id .e

New York  was  no t  cons ide red  l ncome a t t r l bu tab le  to  New yo rk

sou rces .

l -5 .  The  pe t i t i one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i n  New York .

r t  es t ima ted  such  t r ades  t o  be  20% o f  i t s  t o ta l  commiss ions

f rom un l l s ted  secu r l t l es .  The  aud i to r  e r roneous ly  a l l oca ted

L00 / "  o f  such  commlss ions  i ns tead  o f  50% the reo f ,  o r  r o% o f

the  to ta l -  commiss ion  o f  ove r - the -coun te r  t rades .
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16 .  Assessmen ts  o f  add l t i . ona l  l ncome fo r  t he  yea rs  i n  l ssue

inc luded  l ncome o r lg lna t i ng  i n  t he  pe t l t i one r f s  New York  o f f l ce

under  
. the 

head. ings t tTradlng-Other f r .  For  the year  L965 the

audi tor  er roneously  lnc luded under  the aforement loned headlng

a  p ro f i t  1n  t he  amoun t  o f  $119 ,382 .00 ,  l ns tead  o f  a  l oss

1n that  amount .

17 .  The  f l gu res  on  the  schedu les  o f  t he  aud i to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f l gu res  as  re f l ec ted .  on  the  books  and  reco rds  o f  t he

pe t i t l one r .

18 .  I n  20  NYCRR 207 .5 ( c ) (1 )  and  (2 )  l t  i s  p rov lded :

c .  Spec la l -  ru le  fo r  secur l ty j tnd  commgdi ty  b rokers .

I n  any  me thod  o f  a l l oca t i on  penmi t ted  o r  requ i red

in the case of  secuni - ty  and commodi ty  brokers

do ing  bus iness  w i th in  and  w i thou t  New York  S ta te  '

t he  commiss i -ons  de r l ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha l l  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus lness  f o r  execu t i on  on  a  New

York  S ta te  exchange  o r l g lna tes  a t  a  bona  f l de

es tab l i shed  o f f l ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  4O  pe rcen t  o f  t he  commiss ion

in  t he  case  o f  s t ocks  and  5O  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and  commod l t i es
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sha11  be  a l l oca ted  to  the  S ta te  o f  New York

and lnc luded 1n gross i -ncome at t r lbutable

to  New York  S ta te .

I f  the order  or ig lnates at  the New York State

p lace  o f  bus iness  and  i s  t ransml t ted  to  a

bona  f i de  es tab l l shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  60  pe rcen t  o f  t he  commiss lon

ln  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commiss lon  1n  t ! : e  case  o f  bonds  and

eommod i t i es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  i n  g ross  i ncome a t t r l bu tab le

to  New Yo rk  S ta te .

19 .  The  r r schedu le  B f r  a t tached  to  the  s ta temen t  o f  Aud i t

Changes  i nc luded  d . i rec t  and  l nd l rec t  expenses  a t t r i bu tab le  to

New Yo rk  sou rces .  The  d i r ec t  expenses  l nc l uded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i ce  i nc rud ing

sa la r i es ,  r en t ,  t axes ,  dep rec ia t i on ,  w i res ,  t i c ke t s ,  f r oo r

brokenage,  other  brokerage,  c learance charges and maintenance

cha rges .  A l l  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i r ec t  expenses  we re  a l l oca ted  on  t he  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v ided  by  the  to ta l  i ncome

o f  t he  pa r t ne rsh ip .  The  pe rcen tage  o f  such  i nd i r ec t  expenses

amoun ted  t o  28 .59T f ,  f o r  1964 t  2T .BOZ% fo r  Lg65 ;  30 . t 6g% fo r  t 966 ;

29 .639% fo r  L967  t  29 .482% fo r  1968  t  28 .613% fo r  L96g  and  30 .033 f ,  f o r

I  O 7 n

2.
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CONCLUSTONS OF LAW

A. That  the rncome Tax Bureau 1s d i rected.  to  recompute

the taxes due on the basls  of  the errors  on audl t  as set  for th

i n  F lnd lngs  (15 )  and  ( f 6 ; ,  sup ra .

B.  fhat  a l though the to ta l  prof l ts  made f ron the

underwr i t l ng ,  d l s t r l bu t l on  and  sa le  o f  secu r l t i es  l nc lude

bo th  underwn l t i ng  p ro f l t s  and  secondary  p ro f i t s ,  t he

underwr l t ing prof l ts  are separate and d ls t lnct  f rom the

secondary  p ro f i t s .  Each  o f  t he  p ro f i t s  i - s  requ l red  to

be  a l l oca ted  to  the  sou rce  o f  such  p ro f i t s .  The  sou rce

of  the pr imary and underwr i - t ing prof l ts  was the pr inc lpa l  o f f lce

of  the managlng underwr i ter  o f  the underwr l t lng syndlcate

and nob the pr inc lpa l  o f f ice of  the taxpayer  or  any of f lees

o f  t he  taxpaye r  where  the  sha res  were  so1d .

C .  Tha t  t he  Income Tax  Bureau  p rope r l y  a l l oca ted

to New York a l l  underwr i t ing or  pr imary prof i ts  recelved by

the taxpayer  as a member of  an und.erwr l t lng syndicate

managed by a New York underwr i t lng manager .

D .  Tha t  t he  ne t  bus i -ness  i ncome o f  t he  pe t l t i one r

a l locable to  New York State was proper ly  determlned pursuant

t o  t he  p rov l s l ons  o f  subsec t l on  (b )  sec t l on  T0T  o f  t l r , e

Tax Law and 20 NYCRR 207.3 (p iper  Jaf f ray and Hopwood.  y .

s t a te  Tax  commiss ion ,  42  AD  2d  381 ,  348  Nys  2d  242 .
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E .  T h a t  t h e  a l l o c a t i o n  o f  c o m m l s s l o n  l n c o m e  o n  l l s t e d

secur i t les  executed  on  the  exchanges loca ted  1n  New York

pursuant  to  2ONYCRR 207 .5 (c )  (1 )  and (2 )  was  proper  and no t

d isc r lm ina tory  o r  a rb l t ra ry .

F .  That  the  a l loca t lon  o f  commlss ions  on  over - the-counter

(un l i s ted)  secur l t ies  eonsummated w i th ln  the  Sta te  o f  New York

was proper ly  a l loca ted  50% to  New York  and 50% to  the

pr lnc lpa l  o f f i ce  1n  Nashv i l l e ,  Tennessee .

G.  That  the  a l loeat ion  o f  expenses  a t t r ibu tab le  to

New York  sources  was proper .

H .  Tha t  the  pe t i t l on  o f  J .  C .  Brad fo rd  &  Co.  i s

gran ted  to  the  ex ten t  ind ica ted  ln  Conc lus ion  (A)  supra

and is  in  a l l  o ther  resnec ts  den i -ed .

DATED:  A lbany ,  New York STATE TAX COMMTSSION

February 1,  L977

SIDENT
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