
I STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

NORRIS B. MC FART,ANE

For a Redeterminat ion of  a Def ic iency or
a Revl -s ion of  a Determinat ion or  a Refund
of Personal fncome
Taxes under Art ic le(f)  22
Tax Law for the YearW

19"72

State of New York
County of Albany

futrarslna Dormini ,

she is an enployee of the Department

age, and that on the 30th day of

Notice of Decision

M

by enclosing a true copy thereof in a

as fol lows: Nomis B. Mc Farlane
/r2O2 Lower River Road
Yor:ngstovm, New York

AFFIDAVIT OF MAILING

of the

being duly sworn, deposes and says that

of Taxat lon and Finance, over 18 years of

June ,  L9 77, she served the wlthln

by (certtfied) mail upon Norris B. Mc Farlane

the pet l t ioner tn the within proceedtng,

securely seal-ed postpald l t raPper addressed

and by deposit i .ng same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusLve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the $Oggpggrugg$ggg(

ffigglpd petitioner herein and that the address set forth on said nrapper is the

last known address of the f f i  pet i t loner.

Sworn to

30th day

before me this

of June

rA-3 (2/76)

L 9 r7r7



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

NORRIS B. MC FARTANE

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund
^ Gvr yersonal _Lncome
Taxes under Articl-e €D 22
Tax Law for the Year

1q72

State of New York
Count,y of Alt tatr-, t

jtlarsina Don:nini

she is an enrptoyee of the

age, and that on the 30th

Notice of Deeision

(representat ive of)

by enclosing a true copy thereof l-n a

as fol lows: Donald C. Lubick, Esq.
1 S O O O n e M & T p I a z a
Buffalo, New York L/+203

AFFIDAVIT OF MAILING

of the

, betng duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of June , L977 , she served the wlthin

by (certified) maiL upon Donald C. Lubick, Esq.

the pet i t ioner ln the withtn proceedlng,

securely seaLed post,patd wrapper addreseed

and by deposlt ing same enclosed in a postpatd properly addressed wrapper Ln a

(post oi f ice or off ic ial  depository) under the exclusLve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addreaaee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn

30th

to before me this

day of June

rA-3 (2/76)

,  L977.
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12OA lnser RLver ftoad
Tougetmn, l{crr Yort

hal }ts. l& Farl,anal

:l'il: ::f.T:l"E"illrlli," "?s$Etrherew*h.

Proper

Please take further notice that Pursuant to
Section(1) eqg of the Tax Law' anY
proceeding in coirrt to revieT\t an adverse deci-
sion must be commenced within;  t
from the at.. or'Til;"-J;;; '"4 lbntbc

Inquiries concerning the computation of tax
due or refund allowed in accordance with this

decision or concerning any other matter retative

hereto may be addressed
will- be referred to the

Enc.

cc :  Pet i t ioner 's  Repres

r

etng $ar
Offlccr

Taxing Bureau's Representat ive:

rA-L. t2 (L/76)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

NORRIS B. MC FARLANE

for Redetermination of a Deficiency or
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the  Year  L972 .

DECISION

Pet i t ioner ,  Norr is  B.  McFar lane,  res id ing ax 4202 Lower

River  Road,  Youngstown,  New York,  f i led a pet i t ion for  redeter-

mination of deficiency or for refund of personal income tax

under  Ar t ic le  22 of  the Tax Law for  the year  L972.  (F i le  No.

0049L) .

A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Conrn iss ion,  State Of f ice

Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,  oD November 30,

L976 ,  &x  10 :45  A .M.  Pe t i t i one r  appeared  by  Dona ld  C .  Lub ick ,

Esq.  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

(A lexander  Weiss ,  Esq. ,  o f  counse l )

ISSI]E

Whether  pet i t ioner 's  pre-payment  in  fu l l  o f  an indebtedness

of his former wife is a permissable al imony deduction in ful l  in

the year paid when the separation agreement contained explicit

clauses governing the pa;rment of al i-mony, addit ional al imony,

and credits against al imony for paymenLs in reduction of such

indebtedness.
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FINDINGS OF FACT

l. Petit ioner t imely f i led an Individual Personal Income

Tax Return for the year L972 on or about NIarch 22, L973 and

incorporated there in was an i temized deduct ion (speci f ica l ly  set

forth in the Federal return at Schedule 5) for al imony.

2. The al imony deduction represented payments made by

pet i t ioner  to  h is  former wi fe  pursuant  to  paragraphs 4(a) ,  (b)

and (c) of the separation agreement constitut ing al imony,

addit ional al imony and payments in reduction of said wife's

indebtedness on a demand note and a bond of mortgage to be set

off against addit ional al imony requirements.

3. The Income Tax Bureau issued a Notice of Deficiency

dated May 20, L974 covering Lhe year L972 together with a Statement

of  Audi t  Changes bear ing the same date in  the sum of  $4,533.08.

4 .  Pe t i t i one r ' s  rep resen ta t i ve ,  Dan ie l  E .  Conne l l ,  CPA,

fi led a petit ion for redetermination or refund of personal income

taxes for  the year  7972 on behal f  o f  pet i t ioner  dated August  L4,

L97 4.

5. A separation agreement was executed by petit ioner and

his then wife on December 7, L970, trhich agreement cal led for

the payment of alimony (as support and maintenance) under

paragraph 4(a), addit ional al imony under paragraph 4(b) and

paragraph 4(c)  permi t ted set -of f  by pet i t ioner  against  payments

due under paragraph 4(b) for any payments made by petitioner in

reduction of wife's indebtedness under a demand note and a bond

and mortgage.
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6.  Pet i t ioner  d id ,  in  fact ,  pre-pay in  fu l l  the then

outstanding balance of  wi fe 's  indebtedness,  as aforement ioned,

t o ta l i ng  $30 ,547 .63 .

7.  Pet i t ioner  bore an obl igat ion to  h is  former wi fe  under

the aforementioned separation agreement to pay alimony and

addit ional al imony, and both of those obligations were subject

to  the cont ingencies of  death of  e i ther  spouse,  remarr iage of

the wife, or change in the economic status of either spouse.

8. That the obligations of petit ioner under paragraphs

4(a) and (b) under the aforementioned agreement were clearly

obl igat ions to  be d ischarged by per iod ic  payrnents.

coNcLUSroNs oF !4w

A. That conformity between New York and Federal Tax Law

should be achieved and observed with regard to determination as

to e l ig ib i l i ty  or  qual i f icat ion of  a l imony deduct ions.

B.  That  the In ternal  Revenue Code (1954) ,  sect ion 7L,

71(a) and 215 (a) c1ear1-y al low deductions for al imony paid by

petiEioner and compels his former spouse to include such payments

in her gross income so long as such obligations are required by

a formal decree or agreement, subject to contingencies and are

in d ischarge of  legal  ob l igat ions of  the pet i t ioner  ar is ing out

of the marital relationship, al l  as hereinabove determined.
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C. That the payments made by petit ioner to his former

spouse under  paragraphs 4(a) ,  (b)  and (c)  o f  the aforement ioned

agreement  const i tu te per iod ic  payments,  subject  to  cont ingencies,

(even though not made at regular intervals) in l ight of Federal

Tax Court Rulings and Decisions notwithstanding the lack of a

c lear  def in i t ion in  the Code or  Regulat ions (R.K.  Young,  l0  TC

724 ,  J .H .  Lee ,  10  TC  834 ;  Rev .  Ru l i ng  59 -190 ,  L959 -1  CB23 )

D.  That  Code sect ion 7L(c)  (2)  c lear ly  permi ts  the deduct ib i l -

i ty  o f  pre-payments and Regulat ion L.7L-1(d)  (2)  enhance the

viabil i ty of the deduction through sett ing up other l imitations

of a maximum of 107. of the principal sum. However, that

l imitation is irrevelant to this matter since the payments at

issue are clearly made pursuant to a formal agreement and subject

to  cont ingencies and the I0% l imi ta t ion appl ies only  to  d ischarge

o f  a  f i xed  p r i nc ipa l  sum.  (R .W.  C1ark ,  J t . ,  58  TC 519)

E.  That  the Code at  sect ion 7L c lear ly  a l lows a deduct ion

for back al imony in the year paid i f  i t  would have been deductible

had it  been t imely made, and further that such payments of back

alimony are st i l l  categorized as periodic payments though not paid

at  regular  in terva ls  and const i tu t ing d ischarge or  compromise of

a r rea rages .  (Ho lahan ,  55 -1  USTC,  222  F .  2d  82 ,  J .C .  Gran t  54 -L ,

USTC, 209 F 2d 430;  Rev.  Rul ing 550457,  L955-2 CB 527) .
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F.  That ,  by negat ive connotat ion,  the code accepts and

permits alimony deductions for payments made in advance, as

is al lowed for back payments, 4s recognized by various luminaries

and reported in volumes such as L977 CCH Federal Tax Guide , L726,

and L976 CCH Standard Federa l  Tax Repor ter ,  sect ion 820.046,  and

as set  for th  in  Hayint in  v .  Commiss ioner  ,  75-1 USTC 9108,  10th

C i r .  L974 .

G. That neither the Internal Revenue Code nor the New York

State Tax Law speci f ica l ly  prohib i t  deduct ions for  prepaid

al imony meet ing a l l  requis i te  s tandards.

H .  Tha t  pe t i t i one r ' s  p re -paymen t  o f  t he  ba lance  o f  w i fe ' s

indebtedness constituLed periodic payments of al imony in that

paragraph 4(c)  c lear ly  prov ides that  such payments sha11 be

set-off against periodic al imony payments required by paragraph 4(b)

I .  That  pet i t ioner  could c lear ly  have deducted addi t ional

alimony payments made to his former wife in the years in which

such payments would have been made, had the principal balance of

wi fe 's  ob l igat ions not  been paid by pet i t ioner ,  resul t ing in  a l l

to a sum far in excess of the amount claimed as a deduction in

pet i t ioner 's  L972 New York State income tax return.



a

J. That the pet i t ion of

the Not ice of  Def ic iency

DATED: Albany, New York
June 30, L977

McFarl-ane is granted and

20 ,  L974  i s  cance l l ed .
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Nor r is  B .

issued May

I

f\4.^ff;^ \C*r".,.*.-:

STATE TAX COMMISSION

COMMISSIONER


