
STATE Ol5' NE!'I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

JOIIN V. and AUDREY S. MeDERMOTT

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t icLef t )  22 of the
Tax Law for the Year($>socl$ed**.) L972

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

*re is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the $gfu day of Apri l  ,  L9 77, 9F" served the wlthln

Not ice of  Decis ion by (cert i f ied) mail upon John V. and Audrey S.

McDermott (regexmodlmruof) the petitioner ln the wlthln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lo'r,rs: Mr. & Mrs. John V. McDermott
20 North Star Road
C los te r ,  New Je rsey  07624

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a

(post offtce or off iclal depository) under the excluslve care and custody of

the Unlted States Postal Service withln the State of New York.

Thae deponent further says that the sald addressee .is 
the {Cge;*qgf$*t<**

p&Gt!€) petttioner hereln and that the address set forth on eaid wraPpet ls the

Last kno'em address of the (reeE3ff[!&*F*W<*€x9bgl petltioner.

Sworn to before me this

8 th  day  o f  Apr i l  ,  L977.

rA-3 (2176)

&.,u*a (o;r--^l 'drr -



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND TINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Apr!,X, 8. 19f?

ltr, & lffr. Joln V. tlcDalutt
20 llot-Slr 8trr Road
Glortrr, t{rn Jrrrcy 076e4

hlr ltr. & t{rs, }lcDcrmottl

Pl-ease take noLice of the DBCISION
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion($ 690 of the Tax Law, anY
proceeding in court to revievt an adverse deci-
sion must be cormnenced within { mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other natter relative
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

A D O R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:,rrrflr:1223 -

r

-JryY trulY

4*e/
nrdlh J, Rraclr
SuornrLror of

Clalur Ecrrlngr

yours,

%.
Enc.

c c :

Taxing Bureau's Representat ive:

rA- r . .12  ( r /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN V. and AUDREY S. McDERMOTT

for  Redeterminat ion of  a  Def ic iency
for Refund of Personal Income Taxes
und.er Art icle 22 of the Tax Law for
Yea r  L972 .

DECTSTON

or

the

Pet i t ioners,  John V.  and Audrey S.

20 Nor th Star  Road,  Closter ,  New Jersey

tion for redetermination of a deficiency

income taxes under Art icle 22 of the Tax

(F i l e  No .  2 -23252435) .

McDermot t ,  res id ing at

07624 ,  have  f i l ed  a  pe t i -

or for refund of personal

Law for the year 1972

A sma1l  c la ims hear ing was held before Phi l ip  Mercur io ,  Smal l

Cla ims Hear ing Of f icer ,  or r  September 20,  1976 at  1 :15 p.m.  at  the

off ices of the State Tax Conrnission, Two World Trade Center, New

York, New York. The petit ioner appeared by John V. McDermott, Jr.

and for his wife, petit ioner, Audrey S. McDermott. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  ( I rwin Levy,  Esq.  o f  counsel ) .

ISSUE

Whether the

pet i t ioner ,  John

York State.

d.ays worked at home in New Jersey during L972 by

V. McDermott, constituted days worked outside New
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FINDINGS OF FACT

l .  Pet i t ioners,  John V.  and Audrey S.  McDermot t ,  t imely  f i led

a New York State nonres ident  re turn for  the year  L972.  They a l lo-

cated ttre income received by petit , ioner, John V. McDermott, as to

days worked within and without New York State.

2.  On August  25,  L975,  the fncome Tax Bureau issued a State-

ment of Audit Changes against petit ioners, John V. and Audrey S.

McDermot t ,  d isa l lowing the a l locat ion of  pet i t ioner ,  John V.

McDermottrs income upon the grounds that days worked at home are

not recognized as proper basis for al location of income to New York

State. The Income Tax Bureau contended that the petit ionersr total

New York income for L972 was $30,846.00 rather than the amount

repor ted of  $24,637.39.  fn  accordance wi th  the aforesaid Statement

of  Audi t  Changes,  i t  issued a NoLice of  Def ic iency in  the sum of

$7  sB .  78 .

3.  Pet i t ioners,  John V.  and Audrey S.  McDermot t ,  were res idents

of  the State of  New Jersey dur ing the year  L972.

4. Petit ioner, John V. McDermott, was employed by the Ford

Foundation as an assistant to the comptrol ler. The above said.

foundation is located in New york City.

5. Petit ioner, John V. McDermott, underwent surgery on

December 15,  L97L.  He was advised by h is  phys ic ian to  s tay at  home
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to recuperate through the months of January and February, L972.

While at home recuperating, the petit ioner, John V. McDermott,

worked out of his home for the Ford Foundation. The income

received by the petit ioner, John V. McDermott, from the Ford

Foundation during L972 was not considered sick pay.

CONCLUSIONS OF I,AW

A. That the days worked at home in New Jersey by petit ioner,

John V. McDermott, during the year 1972 were worked there by reason

of  h is  necessi ty  and convenience and not  for  the convenience of  h is

employer; and, therefore, said t ime cannot be considered to be days

worked outside of New York State in accordance with the meaning and

in ten t  o f  sec t i on  632 (c )  o f  t he  Tax  Law and  20  NYCRR 131 .16 .

B. That the petit ion of John V. and Aud.rev S. McDermott is

denied and the Not ice of  Def ic iency issued on August  25,  L975 is

sus ta ined .

DATED: Albany, New York

Apr i l  8 ,  L977

PRESIDENT

!  .  r /

,,{n-t A- lLr^.-""^-
COMT'IISSIONER

STATE TAX COMMISSION

COMMISSIONER


