
STATE OF NEI^I YORR
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

HARRY L]TWIN & E\MLYN LITWIN 
:

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income & Unincorporated Businebs
T a x e s  u n d e r  A r t i c l e ( s )  2 2  & 1 3  o f  r h e
rax Law for the Year(s) Cfxf;****{*) :
1968, 1969, agTL - tg73 

---

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albany

I\tlarsina Donrrini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26th day of August ,  L977, she served the within

Notice of Decision by (certified) mail upon Harry and Eve15m

Litwin (nepasaeo0aGdsaeooft the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: I/Ir. and IMrs. Harry Litwin
619 Sagamore Avenue
Teaneck, New Jersey

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent furrher says that the said addressee is the 66ee6€c€o66an[re

gfx*+*) pet i t ioner herein and t ,hat the address set forth on said \^rrapper is the

last known address of the (**gggpp*lp*p*lt*g&€$p) peririoner.

Sworn to before me th is

26th day of August

rA-3 (2/76)
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STATE OF NEIII YORk
STATE TAX COMMISSION

In  the  Mat te r  o f  the  PeEi t ion
:

o f

HARRY LITWIN AND EVELYN LITWIN :

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income & Unincorporated Business
Taxes  under  Ar t i c le  (s )  22  e  

-n  
o f  rhe

Tax Law for the Year(s):S6rtrleodad(6d :
L968, Lg6g, L97L - 1973

Sta te  o f  New York
County of Albany

lVtrarsina Donnini

she is an employee of the

age, and that on the 26lh

Notice of Decision

AFFIDAVIT OF MAILING

,  being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of August , 1977 , she served the r^rithin

by (cert i f ied) mai l  upon Leonard

Schulman, CPA. (representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea l -ed  pos tpa id  wrapper  addressed

as follows: Leonard Schulman, CPA.
23O Park Avenue
New York City, New York I00L7

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( represent .a t i ve  o f  the)  pe t i t ioner .

Sworn

26ft1

before

o f

me this

August

to

d " y

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fillnrt 26, LVn

lb. lad l8r. Hrmt f.tilfn
619 Srnnm Arw
hnrcf; frr IrmW

Sr.r lt. r[d l&r. trltltnr

Please take notice ̂of the ppIgIgH
of the State Tax Commission 

-enc-loSed 
herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 610 . l  Te, .  

ax Larv. any
proceeding in court  to review in adveise decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mt[r
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

t. mmil
tfiFtsvr8uts tax
aunlno c?rEn

Petitioner's Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

HARRY LITWIN

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
the Years 1968 through L973,  and for
Redetermination of a Deficiency or for
Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the
Years 1968 and L969

and

HARRY LITWIN and EVELYN LITWIN

for Redetermination of a Deficiency or
for Refund of Personal Incorne Tax under
Article 22 of the Tax Law for the Years
L97L  th rough  1913 .

DECISION

Petit ioner, Harry Litwin, residing at 6L9 Sagamore Avenue,

Teaneck,  New Jersey,  f i led pet i t ions for  redeterminat ion of  a

deficiency or for refund of personal income tax under Art icle 22

of the Tax Law for the years 1968 and L969 and for unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years 1968

th rough  L973  (F i l e  Nos .  L3934  and  13935) .
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The petit ioners, I{arry and Evelyn Litwin, residing at 6L9

Sagamore Avenue, Teaneck, New Jersey, f i led a petit ion for

redetermination of a deficiency or for refund of personal income

tax under Art icle 22 of the Tax Law for the years L97l through

L973  (F i l e  No .  13936 ) .

A formal hearing was held before Solomon Sies, Hearing

Off icer ,  d t  the of f ices of  the State Tax Cormniss ion,  Two Wor ld

Trade Center ,  New York,  New York,  oD Apr i l  20,  L977 at  10:45 A.M.

The petit ioners appeared by Leonard Schulman, CPA. The

Income Tax Bureau appeared by Peter Crotty, Esq. (Abrahart

Schwar t z ,  Esg . ,  o f  counse l ) .

ISSUES

f. Whether the petitioner was an employee exempt from the

imposit ion of unincorporated business tax, or an independent

contractor subject to unincorporated business tax.

II .  Whether the petit ioner, Harry Litwin, had a regular place

of  bus iness outs ide the State of  New York.

II I .  trIhether the petit ioners are entit led to an al location of

income attr ibutable to sources outside the State of New York.

FINDINGS OF FACT

1. During

are nonresidents

L97 5, th.e Income

the years in issue, the petit ioners were and sti l l

residing in the State of  New Jersey. On Apr i l  10,

Tax Bureau issued a Statement of Audit Changes
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against the petit ioner, Harry Litwin, for the years 1968 and L969 '

imposing addi t ional  personal  income tax of  $4,307.08 on the basis

of an adjustment made to conform with the audit of his Federal

income tax return, reducing deductions thereon and disal lowing

an a l locat ion of  bus iness income a l leged to be at t r ibutable to

sources outs ide the SLate.  Addi t ional  un incorporated business

Lax was imposed in  the amount  of  $2,586.L9.  The to ta l  addi t ional

rax  amoun ted  to  $6 ,893 .27  w i th  i n te res t  o f  $9 f0 .25  fo r  a  g rand

to ta l  o f  $7 ,803 .52 .  A  No t i ce  o f  De f i c i ency  was  acco rd ing l y  i ssued

therefor .  The pet i t ioner  d id  not  f i le  any unincorporated business

tax returns for  the years 1968 md L969.  The pet i t ioner  t imely

f i led a pet i t ion for  redeterminat ion of  the aforesaid def ic iency '

2.  On Apr i l  l l ,  Lg75,  the Income Tax Bureau issued a

Statement of Audit Changes holding petit ioner, Harty Litwin,

l iable for unincorporated business tax for t lne years 1970 through

Lg73 on the business income reported by him, and disal lowing

any a l locat ion of  such business income to sourees outs ide the s tate '

unincorporated business tax was imposed in the amount of

$2 ,636 . f 0 ,  w i r h  i n t e res t  o f  $466 .00 ,  f o r  a  t o ta l  o f  $3 ,102 .L0 '

A Notice of Deficiency was issued on Apri l  11, L975 in the amount

o f  $3 ,102 .10  aga ins t  pe t i t i one r  f o r  t he  yea rs  L970  th rough  L973 '

The petit ioner did not f i te any unincorporated business tax returns

for the aforernentioned years. He t imely f i led a petit ion for

redetermination of said deficiency.
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3.  On Apr i l  11,  L975,  the Income Tax Bureau issued a

Statement of Audit Changes against the petit ioners, Harry Litwin

and Evelyn Litwin, his wife, for the years L97L through Lg73

impos ing  add i t i ona l  pe rsona l  i ncome tax  i n  t he  amoun t  o f  $3 ,396 .29 ,

w i t h  i n t e res t  o f  $472 .63 ,  f o r  a  r o ta l  o f  $3 ,868 .92 .  A  c l a imed

al loeat ion of  income at t r ibutable to  sources outs ide the State

was disal lowed. Personal exemption for 1973 was computed on the

bas i s  o f  a  l im i ted  pe rcen tage  o f  58 .87 .  o r  $1 ,528 .g0 .  Acco rd ing l y ,

a Not ice of  Def ic iency was issued against  the aforesaid pet i t ioners.

They t imely  f i led a pet i t ion for  redeterminat ion of  sa id def ic iency.

4.  Dur ing the years 1968 through L973,  the pet i t ioner ,

Itarry Litwin, was a ladies handbag salesman, sel l ing non-

competit ive handbags for f ive unafi l l iated f irms on a straight

commiss ion basis .  None of  the pr inc ipa ls  wi thheld Federa l  or

Ner,rr York state income or social security taxes. The petit ioner

di.d not have any employees. There was no agreement by the

pr inc ipa ls  as to  the d iv is ion of  pet i t ioner 's  t ime or  ef for t .

rhe petit ioner was free to represent other principals as he

chose, providing the products were non-competit ive. None of the

principals exercised any supervision and control over the activit ies

of the petit ioner. I le was not reimbursed by any of his principals

for his business expenses.



5 -

5. The petit ioner reported his commission income on Federal

Schedule "C" in which he indicated that he maintained an office

at 310 Fifth Avenue, New York, New York. In correspondence

addressed to the Income Tax Bureau (Department's exhibit "S"),

i t  rzas indicated that the petit ioner did not maintain any other

off ice except as indicated above. The petit ioner deducted on his

Federa l  Schedule "C"  rent  on business proper ty ,  which represented

the use of a port ion of his home in New Jersey for the storage of

records and papers.

6. During the years in issue, the petit ioner received

compensat. ion which was reported as wages from Litwin Industries,

I .nc. ,  Gaylord l landbags Inc.  and Cont i  Impor t ing Corp. ,  a l l  located

at 310 Fifth Avenue, New York, New York. Each of these f irms

deducted Federal and State withholding taxes on the compensation

paid pet i t ioner .  L i twin Industr ies Inc.  is  a  domest ic  corporat ion

organized under the laws of the State of New York, and is engaged

in the business of sel l ing ladies' handbags for manufacturers. The

petit ioner was Lhe sole principal of Litwin Industries Inc.

I le sold handbags for this f irm. Gaylord Handbags Inc. and Conti

Importing fnc. were engaged in the jobbing of handbags. The

petitioner contracted with these firms to have them make up

handbags for his account and they would be sold for his account.

IIe f ixed a certain price and received the difference between

r,rtrat i t  cost him and the price for which he sold them.
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7.  No ev idence was presented on behal f  o f  the pet i t ioner  wi th

respect  to  the ter r i tory  ass igned by the pr inc ipa ls  as to  the

counnission income, nor was there any evidence presented as to

cornrnission income attr ibutable to sources outside the State of

New York.

8. The Income Tax Bureau estimated the conrnission income

earned by petit ioner in 1970, based upon the average of his earnings

in  1968 ,  L969 ,  L970 ,  L97L ,  L972  and  L973 .  The  pe r i r i one r  p resen red

no evidence as to his actual conrnission income in said year.

9. The petit ioner did not f i le any unincorporated business

tax returns with the state of New Jersey for the years in issue.

CONCLUSIONS OF LAW

A. That the conrnission income received by the petit ioner,

Harry Litw-in, from the firms he represented dr"rring the years

f968 through L973,  const i tu ted income f rom his  regular  bus iness of

se l l ing lad ies '  handbags and not  compensat ion as an employee

exempt from ttr,e imposit ion of the unincorporated business tax,

in accordance with the meaning and intent of section 703(b) of

the Tax Law.

B.  That  the aforesaid act iv i t ies of  the pet i t ioner ,  Harry

Litwin, during the years 1968 through L973 constituted the

carrying on of an unincorporated business. His income derived

theref rom was subject  to  the unincorporated business tax,  in

accordance with the meaning and intent of section 703 of the Tax

Law.
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c. That the petit ioner did not maintain a regular place

of business outsid"e the state of New York within the intent and

meaning of section 707 of the Tax Law; that the space uti l ized

by the petit ioner in his home in New Jersey for the storage

of record.s did not constitute a bona fide office regularly

conducted by the petit ioner outside the state of New York'

D. That ttr.e petit ioner , Hatry Litwin, has failed ro establish

that he is entit led to an allocation of income attributable to

sources outsid.e the State of New York'

E. That the petitions of l{arry Litrtin for redetermination

of the d.eficiencies of personal income tax for 1968 and 1969 and

for unincorporated business tax for f968 and 1969 and for L970

th roughLgT3beandthesameareherebyden ied .

F .Tha t thepe t i t i ono fHar ryL i tw inandEve lynL i tw in fo r

redetermination of ttre personal income tax deficiency for the years

L|TL rhrough Lg73 be and. the same is hereby denied; that additional

statutory interest shall be added unti l paid'

DATED: AlbanY, New York STATE TAX COMMISSION

August 26, 1977


