
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ton

o f

EMANUEL and MILDRED LEVENTIIAL

For a Redeterminat ion of  a Def ic iency or
a RevLsion of  a Determlnat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxee under Art ic le(x) 22 of the
Tax Law for the Year{s}oo<*srio6(n) L972. z

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and says that

xhe is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 41.h day of March ,  L977, she served thewLthLn

Not ice of  Decis ion by (cert l f ied) mai l  upon Emanuel A Mi ldred

Leventhal {1€FQ6lt6f,P0t*{ftfidf) the petitioner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows: I\4r. & Mrs. Emanuel Leventhal
850 Clar idge Drive
Verona, New .Jersey O7O44

and by deposlt lng same enclosed ln a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exctuslve care and custody of

the United States PostaL service within the State of New York.

Thaf- deponent further says that the said addreaaee is the AefreceUm<tlo!

nftfihe* petitloner herein and that the address set forth on sald ltraPPer is the

last known address of the (nc*xme6xfduo<c*>&e) petitioner.

Sworn to before me this

AEl1 day of March , L977.

rA-3 (2/76)

A,-uel fiuntal4'l



STATE OF NE}T YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

EMANUEL aNd MILDRED LEVET\TTIIAL

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat lon or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under  Ar t ic le( r )  22 of the
Tax Law for the Year{epoo<*r$otb(x) 1972. z

State of New York
County of Albany

Bruce Batchelor , belng duly sworn, deposes and says that

rhe is an erupLoyee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the4th day of March ,  1977 r-he served the wlthin

Notice of Decision by (cert l f led) mai l  upon Mart in L. Eisman

by enclos ing a

as  fo l l ows :

(representative of) the petlt ioner ln the wlthin proceeding,

true copy thereof in a securely seal-ed postpald wrapper addressed
Martin L. Eisman, CPA
E isman  &  Co . ,  P .C .
2001 Palmer Avenue
Larchmont, New York 10538

and by deposlt ing seme enclosed ln a postpatd properly addressed wrapper in a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (representative

of the) petiEloner hereln and that the address set forth on sald lrrapper ls the

last known address of the (representat ive of the) pett tLoner.

Sworn to before me thls

4th day of March ,  Lg'77.

rA-3 (2/76)

6,-r., filffilul'z



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ltrrclr {r l9?7

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t B ) {3?-l?31

r t{r. t t{nl. &rnurl llwtmt$rf
850 Glagtdge Drlvs
vlrflrl, trru drir:3r o?o44

D.u tlr. & llrl. trtnothrlr

Please take notice of the DlCI8I6ll
of  the State Tax Commission enclosed herewith.

Pl"ease take further notice that Pursuant to
Section(f,) 6tO of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be comrnenced within 4 n0nthl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter rel,ative
hereto rnay be addressed
will be referred to the

Enc.

to the undersigned. TheY
proper party for reply.

-v*y truly yours,

-r4r*-.^ /, r-l' "r-/"-^-.-.*trrnl J.- tuscl,a
sr{).rvtror of Sndf

_ ghtr. Eorrtng.
cc :  Pet i t ioner 's  Representa t ive i  -

Taxing Bureau's Representat ive:

rA-1 .  12  (L /7  6 )



STATE

STATE

OF

TA

NEW YORK

X COMMISSION

f n  t he  Ma t te r  o f  t he  pe t i t i on

o f

EMANUEL and MILDRED LEVENTHAL

for  Redetenninat ion of  a  Def ic iency or  for
Refund of  Personal  Income Taxes under  Ar t ic le
22 of  the Tax Law for  the year  L972.

DECISION

Pet i t i one rs ,  Emanue l  and  M i ld red  Leven tha l ,  res id ing  a t  850

C la r i dge  Dr i ve ,  Ve rona ,  New Je rsey  07044 ,  have  f i l ed  a  pe t i t i on  fo r

redeterminat ion of  a  def ic iency or  for  re fund of  personal  income

taxes under  Ar tLcLe 22 of  the Tax Law for  the year  L972 (F i le  No.

2-29187795)  .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,  Smal l

c l a ims  Hear ing  o f f i ce r r  o r r  Augus t  17 ,  L976  a t  9 :15  A .M.  a t  t he  o f f i ces

of  the State Tax Cornmiss ion,  Two Wor ld Trade Center ,  New York,  New

York.  Mart in  L.  E isman appeared for  pet i t ioners,  Emanuel  Leventhal

and u i ldred Leventhal ,  h is  wi fe .  The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq . ,  ( f rw in  Levy ,  Esg .  o f  counse l ) .

I SSUE

Whether  loans

Emanuel  Leventhal ,

or  nonbusiness bad

made to severa l  corporat ions

an of f icer  and employee are

deb ts .

by  pe t i t i one r ,

cons ide red  bus iness
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FINDINGS OF FACT

1. Petit ioners, Emanuel and Mildred Leventhal, f i led a New

York State nonresident income tax return for the year L972 on which

a refundwas c la imed.  in  the amount  of  $160-00.  On said return an

o rd ina ry  l oss  o f  $55 ,825 .00  was  c la imed .

Z.  On Apr i l  l l ,  L975,  the Income Tax Bureau issued a Statement

of Audit Changes against petit ioners, Emarnrel and Mildred Leventhal,

imposing addit ional tax on the grounds that a loan made by an off icer

and employee to the corporation employing him is considered a non-

business bad debt  and is  t reated as a shor t  term capi ta l  loss.  An

adjustment was also made as to the al locafion of wages and salary

taxable to New York State. This was not contested by petit ioners,

Emanuel and Mildred. Leventhal. In accordance with aforesaid Statement

of Audit Changes, the Income Tax Bureau issued a Notice of Deficiency

in the sum of $1,400.31 and denied the refund claimed in the amount

of $160.00, after al lowing for an overpayment on said return of

$160.00.

3. petitioner, Emanuel Leventtr-al, was a 50% shareholder in

three corporations from vrtr ich he received substantial comPensation

over  a per iod of  years.

4. During the year Lg6g, petiLioner, Emanuel Leventhal, in his

capacity as employee-shareholder advanced monies to two of the three

corporations in which he had a 50% interest. The rnonies advanced were

in the form of subordinated loans or, in the alternative, guarantees of
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loans prov ided by other  par t ies.  Pet i t ioner ,  Emanuel  Leventhal ,

maintains that this was done to al low the corporationsto continue

operating and to thus protect his annual salary income.

5.  The deduct ion c la imed by peLi t ioners represents the sum

of guarantee payments made during the yeat L972 to those corporaLe

credi tors  whose debts pet i t ioner ,  Emanuel  Leventhal ,  had personal ly

guaranteed plus the loss of his own subordinated loans to the cor-

porations. These pa)rments were necessitated by the bankruptcy of

sa id  co rpo ra t i ons  i n  Ju1y ,  L972 .

6. Petit ioner, Emanuel Leventhal, maintains that at the t ime

he made and guaranteed loans of the corporations he was earning a

salary  between $40,000 and $50,000 per  year  p lus f r inge benef i ts

and,  that  because of  h is  age i t  would be d i f f icu l t  for  h im to secure

employment elsewhere. Therefore, i t  was imperative that the corpor-

at ions be kept  so lvent  in  order  to  protect  h is  sa lary  income.

CONCLUSIONS OF LAW

A. That the petit ioners, Emanuel and Mildred Leventhal, have

not  susta ined the burden of  proof  necessary to  establ ish that  the

dominant motive for the advances was to protect his salary in

accordance wi th  regulat ion sect ion L.L66-5 (b)  o f  the In ternal  Revenue

Code .
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B.  That  the advances are considered nonbusiness bad debts

and,  therefore,  t reated as a shor t  term capi ta l  1oss.

C. That the petit ion of f tnanuel and lvt i ldred Leventhal is

den ied  and  the  No t i ce  o f  De f i c i ency  i ssued  Apr i l  11 ,  L975  i s

sus ta i ned .

DATED: Albany, New York

March 4, 1977
STATE TAX COMMISSION

lr'

-Ftx L-L'u'-n-'
COMMISSIONER

COMMISSIONER


