
STATE OF,NEW YORK
STATIi TAX COMMISSION

In  the l la t ter  of  the Pet t t lon

o f

[ry KOLES

For a Redetermination of a Deficiency or
a Revlsion of a Determinat, ion or a Refund
of Personal fncome

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 22 of the
Tax Law for the Year(s):oo<Sgnirod:6d
L 9 6 6 ,  L 9 6 7 ,  1 9 6 8  a n d  1 9 6 9 .

State of New York
County of Albany

Marsina Oonnini , being duly sworn, deposes and, says that

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age,  and tha t  on  the  3o thday  o f  June y .  ,  L977,  she served the  w lEh in

Notice of Decision by (cert i f ied) maiL upon Hy Ko1es

by enclosing a

as  fo l lows:

(rcfaxirenloaxtres<x:t) the petltioner in the wlthln proceedlng'

true copy thereof in a securely sealed postpald wrapper addreseed

Mr. Hy Koles
44 Markwood Road
Ardsley, New York LO5O2

and by deposlt ing same enclosed in a postpald properly addressed wrapper tn a

(post of f ice or off ic lal  depository) under the exclusl-ve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addressee is the €EFrcscxXStDqA

edq;glg) petitioner herein and that the address set forth on sai-d rtraPPer ls the

last knonrn address of the ('"e$ueeqxltlxfi6x0[S>thE) petltioner.

Sworn to before me thls

30 th  day  o f  June ,  L977.

rA-3 (2/76>



STATE OE NEW IORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

IIY KOLES
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal fncome
Taxes under Art ic le(g) 22 of the
Tax Law for the Year(s)>oo<*gffitgd:G0
1 9 6 6 ,  L 9 6 7 ,  1 9 6 8  a n d  L 9 6 9 .

AFFIDAVIT OF I',IAILING

State of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 30th day of June ,  L9 77, she served the within

Notice of Decision by (cert i f ied) mai l  upon Benjamin Fishbein A

Howard r' schwa{f$resenrarive of) rhe peritloner in rhe withln proceeding,

by encJ-osing a true copy thereof in a securely sealed postpald wrapper addreseed

as fot lows: Benjamin Fishbein & Howard f .  Schwartz,  CPAs
Fishbe in  &  Co.
Elkins Park Plaza
8033 Old York Road

and by deposlrins same encrosed+tltife."Rtfh Ep8ft+fltaniB"rLftr*Trpper ln a

(post of f ice or off ic laL depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addresaee is the (representat lve

of the) pet i t ioner herein and that the address set forth on sald wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

3Othday of June

rA-3 (2/76)

,  L977 ,



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

dnrm SO, LE77

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoilE:,r.,., {t?tl?lt

STATE TAX COMMISSION

r ll8. Elr tolrl
{{ finrHnd nord
e,sdrtrfr ffi forf lOSOt

nms 18, I{gLrlr

Please take not ice of the
of the State Tax Cormnission

Dncrs16
enclosed herer,l i th.

Please take further notice that Pursuant to
Section(D CtO of the Tax Law, anY
proceeding in court to reviest an adverse deci-
sion must be cormnenced within I mthf
from the date of this not ice.

Inquiries concerning the computation of
due or refund alloroed in accordance with
decis ion or  concerning any other  mat ter
hereto rnay be addressed
will be referred to the

to the unde ed, They
l-y.proper pa

tax
this

relative

cohrsn
ing sr$
olttcc

Ve

E.
Enc.

cc: Pet i t lonerts Represent

Taxlng Bureau t s Representative :

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i ons

o f

HY KOLES

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income Tax under
Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  Years
L966 ,  t 967 ,  1968  and  1969

I .  Whe the r  t he  pe t i t i one r ,  Hy

New Yo rk  S ta te  f o r  t he  yea rs  L )66 ,

Pe t i t i one r ,  Hy  Ko les ,  44  Markwood  Road ,  A rds ley ,  New York

LA502 ,  f i l ed  pe t i t i ons  fo r  rede te rm ina t i on  o f  a  de f i c i ency  o r

for  re fund of  personal -  income tax under  Ar t ic le  22 of  the Tax

Law fo r  t he  vea rs  L966 ,  1967 ,  1968  and  a969 .  (F i l e  No .  00461 )J '

A formal  hear ing was held before Edward L.  Johnson,  Hear ing

o f f  i aan  q j -  + \e  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  TWo Wor l_d,  e v  e r

r f i n q r l a  ( r a n l - a pve r r vv *  New Yo rk ,  New Yo rk ,  on  November  fB ,  1976 ,  d l  9 :45  a .m .

The  pe t l t i one r  appeared  by  Ben jamin  F i - shbe in ,  CPA,  and  Howard  I .

ScL twar t z ,  CPA.  The  Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,

(A lexande r  We iss ,  Esq . ,  o f  counse l ) .

T  e  cTT i i  c
J U U V  ! U

Ko les ,  was

Lg67 ,1g68

DECIS ION

a re s i -dent  o f

-  -  ^ a ^ano  r9oy .
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f I .  Whe the r  t he  pe t i t i one r  had  reasonab l -e  cause  no t  t o  f i l e

New York  S ta te  res j -den t  i ncome tax  re fu rns  fo r  t he  yea rs  1966 ,  1967

and  1968 ,  and  no t  t o  t ime ly  f i l - e  sa i -d  re tu rn  fo r  t he  yea r  1969 .

FINDINGS OF FACT

1.  Upon  the  adv i ce  o f  h i s  accoun tan t ,  t he  pe t i t i one r ,  Hy  Ko les ,

fa i led fo  f i l -e  New York State res i -dent  income tax returns for  the

years  1966 ,  1967  and .  L )68 ,  and  d id  no t  f i ] e  a  New York  S ta te  res lden t

i ncome tax  re tu rn  fo r  1969  un t i l  June  13 ,  l - 9T I .

2 .  0n  Ju l y  2 ! ,  L974 ,  t he  fncome Tax  Bureau  l ssued  a  S ta temen t

o f  Aud ib  Changes  aga ins t  t he  pe t i t i - one r ,  Hy  Ko les ,  lmpos ing  pe rsona l

i ncome  tax  o f  f i 2 , 432 .57  and  $9e4 .oo  f o r  t he  yea rs  1966  and  L967 ,

respec t i - ve l y ,  p l us  a  $608 .14  pena l t y  f  o r  L966  w i - t h  $ f  ,  o  65 .16  i n

j - n te res t  and  a  $231 .00  pena l t y  f o r  1967  w i t h  $348 .63  i n  i n t e res t ,

upon  the  g rounds  tha t  t he  pe t i t i one r  was  a  res iden t  o f  New York

S ta te  fo r  t hese  yea rs  and  fa i l ed  to  f i l e  re tu rns  and  pay  the  tax

due .  Acco rd inc ' l  r z  e  \Tn i i nq  o f  De f  i c i ency  was  i ssued .  t oba l l i _ng

$5 ,608 .10 .

3 .  On  Ju l y  2 ! ,  1974 ,  t he  Income Tax  Bureau  l ssued  a  S ta temen t

n f  A r r A  - i +  n V a ^ ,e l  f ruu r - r ,  unanges  aga ins t  t he  pe t i t i one r ,  Hy  Ko les ,  impos ing  pe rsona l

i ncome  tax  o f  $4 ,6Z t .OZ  and  add i t i ona l  pe rsona l  i neome  tax  o f  $175 .00

fo r  t he  yea rs  1968  and  1969 ,  r €spec t i ve l y ,  p l us  a  $1 ,155 .2 !  pena l t y

f o r  1968  w i t h  $1 ,466 .25  i n  i n t e res t ,  and  a  $ f , 199 .82  pena l t y  f o r

J -969  w i th  $ : f7 .36  i n  i n te res t ,  upon  t l i e  g rounds  tha t  t he  pe t i t i one r
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was a res j -dent  o f  New York State for  these year :s ,  and fa i l -ed to

f i l - e  re tu rns  and  pay  the  tax  due .  Acco rd ing l y ,  a  No t i ce  o f  De f i -

c i ency  was  i - ssued  t o ta l l i ng  $8 ,934 .70 .

4 .  The  pe t i t i one r  en te red  i n to  a  separa t i on  ag reemen t  w i th

h i s  f i r s t  w i f e ,  He len  Ko les :  oh  Feb rua ry  2 ,1968 .  I n  t h i s  ag ree -

men t  i t  was  s ta ted  tha t  t he  pa r t i es  had  l i ved  apa r t  s i nce  May  1 ! ,

l - 965  and ,  f u r the r ,  t ha t  t he  pe t i t i one r  was  t ro f  New York  C i t y t t .

The  ag reemen t  a l - so  s ta ted ,  i n  C lause  t ' 5 " ,  t ha t  t he  pe t i t i one r  cou l -d

have h i -s  son v is i t  h im in  New York.

5 .  The  pe t l t i one r ,  Hy  Ko1es ,  was  l i s t ed  i n  t he  d i r ec to r y

fo r  an  apa r tmen t  i n  a  res j -den t i -a l  bu l l d ing  aL  55  Wes t  14 th  S t ree t ,

l \ larnr  vnr iz  T\Taw ]s1]4 f rom June of  L965 through a l l  o f  the years int  r r v Y r

i s sue .

6 .  The  pe t i t i one r ,  Hy  Ko1es ,  o f fe red  no  documen ta ry  o r  o the r

subsbant ia l -  ev idence that  the apar tment  ment ioned in  F ind ing of

Fac t  t t 5 t t ,  sup ra ,  was  f o r  bus iness ,  so le l y ,  and  no t  f o r  t he  pe rsona l

^ { r  + L ^  ^ ^ 1L,r .Ds vr -  u : ' rs  1 . ,vb l t ioner .  No copy of  the l -ease on th is  apar tment  was

of fered,  which woul -d ev idence whether  i t  i ^ ras leased to the pet i t ioner

o r  one  o f  t he  co rpo ra t i ons  i n  wh ich  he  was  a  subs tan t i a l  sha reho lde r ,

I n te r -Con t inen ta l  Impor t -Expor t  Co . ,  I nc .  o r  D iv ine  and  Ko1es ,  I nc .

T .  The  pe t i t i one r  l i s t ed  h i s  add ress  as  458  W inga te  Road ,

Hun t ingdon ,  Pennsy l van ia ,  oD  h i s  Federa l  i - ncome tax  re tu rns  fo r  t he
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yea rs  1966  and  L967 .  These  re tu rns  we re  f i l ed  j o i n t l y  w i t h  h i s

f i n s ' 1 - .  i r i f e -  H e l e n  K O I _ e S .v  Y r f  !  v  
t

B.  On  Sep tember  29 ,  1968 ,  t he  pe t i t i one r  was  mar r l ed  t o  h i s

second  w i fe ,  I l eana  Ko les ,  and  has  res ided  w i th  he r  i n  New York

S ta te  s i nce  t ha t  t ime .

9 .  The  pe t i t i - one r  spen t  more  than  30  days  i n  New York  S ta te

du r ing  each  o f  t he  yea rs  i n  i ssue .

CONCLUSIONS OF LAW

A.  Tha t  pe t i t l one r ,  Hy  Ko les ,  was  domic i l ed  i -n  New York

S ta te  du r i ng  t he  yea rs  1966 ,  1967 ,  1968  and  1969 .

B .  Tha t  s i nce  t he  pe t i t l one r ,  HV  Ko les ,  du r i ng  t he  yea rs  1966 ,

f 967 ,  1968  and  L969 ,  w&s  dom lc i ] ed  i n  New Yo rk  S ta te ,  ma in ta i ned

a permanent  p lace of  abode in  New York State and spent  more than

30  days  i n  New Yo rk  S ta te  each  o f  t hese  yea rs ,  t he re fo re ,  he  was

a res ident  ind iv idual  dur ing sa j -d years wi - th in  the meaning and

in ten t  o f  sec t l on  605 (a ) (1 )  o f  t he  Tax  Law  and  20  NYCRR L02 .2 .

C .  Tha t  s i nee  t he  pe t i t i one r ,  Hy  Ko les ,  upon  t he  adv l ce  o f

h i s  accoun tan t ,  f a l l ed  to  f i l e  New York  S ta te  res iden t  i ncome Eax

re tu rns  f o r  t he  yea rs  1966 ,  f 967  and  1968 ,  and  f a i l - ed  t o  t lme l y  f i l e

fo r  t he  yea r  1969 ,  h€  had  reasonab le  cause  fo r  h i s  f a i l u re .  The re fo re ,

t he  pena l - t i es  assessed  pu rsuan t  t o  sec t i ons  685 (a ) ,  685 (a ) (1 )  and

685(e )Q)  o f  t he  Tax  Law a re  cance l l - ed .
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D.  That  the pet i t ions of  Hy Koles are grantred to  the extent

o f  cance l l l ng  the  pena l t i es ,  as  se t  f o r th  i n  Conc lus ion  o f  Law

r rn t r  c , , n , . .  t ha t  t he  Income Tax  Bureau  i - s  he reby  d l rec ted  to
V  t  D u I J r q ,  v t

acco rd i -ng l - y  mod . i f y  t he  no t i ces  o f  de f  l c i ency  l ssued  Ju l y  29 '

I 9T4 ;  and  t ha t ,  excep t  as  so  g ran ted ,  t he  pe t i t i ons  a re  i n

a l f  o l he r  r espec t s  den ied .

DATED:  A lbany ,  New York
June 30,  L977

STATE TAX COMMISSION

\,tffi" \(.*,,,*-

OMMISSIO


