
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

ALFRSD KOHN 
:

Fo r  a  Rede te rm inaE ion  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
of Personal Income & Unincoroorated Business
Taxes under  Ar t i c le  (s )22  & 23 of the
t'"i' t"' 'n" t""'t";r*ut***o '

Sta te  o f  New York
County of  Albany

AFFIDAVIT OF MAILING

she is an

age, and

Marsina Donnj-ni  ,  being duly sworn, deposes and says that

employee of the Department of Taxat ion and Finance, over 18 years of

that on th.e 2$yyy day of AuEust ,  L9 vry,  she served the within

b y

A S

Not ice  o f  Dec is ion by  (cer t i f ied)  ma i l  uponAl f red  Kohn

M$he pet i t ioner in the within proceeding,

enclosing a true copy thereof in a securely sealed postpaid wrapPer addressed

fol lows: Mr. Al- fred Kohn
1095 Park Avenue
New York. New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

Ehe Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says Ehat the said addressee is the ftXg@rc€Cgr$€etffiXx

)g&rebg| pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (@HgCIGCt€6O.AO$QHrefiXA0€0 petitioner.

Sworn to before me th is

z6fi1day:f August

rA-  3 (2 /7  6)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
ALFRXD KOHN

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income & Unincorporated Businesb
Taxes  under  Ar t i c le  (s )  ZZ A Z3 o f  the
Tax Law f or the Year (s) Poffiro{€dful :

1971 U 197?

Sta te  o f  New York
County ofAlbany

Marsina Donnini

she is an employee of the

age, and that on the 26th

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of August , 1977 , she served the within

by (cert t f ied) mai l  uPon Robert  S. Raum, Esq.

of)  the pet i t ioner in the within proceeding'

in a securely sealed postpaid wrapper addressed

AFFIDAVIT OF MAILING

(representat ive

by enclosing a true copy thereof

as  fo l lows:  Rober t  S .  Raum,  Esq.
210 East 52nd Street
New York, New York 1OO22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \ iTraPPer is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

loTn

t o

d a y

before me th is

of August

rA- 3 (2 /1 6)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW.YORK 
'

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

tuguet 26t 19n

l{r" Alfred Kohn
1O95 Fark Svenre
New Yorkr lfeu Iork

gear ltr. frohlt

Please take notice of the Deel.sion
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 6go A fpl of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 llonths
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ff72^
PAUT.. B. COBUNN
Srrycrnrietng garl

Eearing Officer

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE IAX COMMISSION

In the Matter of the Petit ion

o f

ALFRED KOHN

for Redetermination of a Deficiency
or for Refund of Personal Income ana
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law
fo r  t he  Years  1971  and  L972 .

DECISION

The pet i t ioner ,  A l f red Kohn,  res id ing at  1095 park Avenue,

New York, New York, f i led a petit ion for redetermination of a

deficiency or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for

the years l97 l  and L972.  (F i le  No.  L2L72) .

A formal hearing was held on Apri l  18, L977 at the off ices

of the state Tax commission, Two world Trade center, New york,

New York ,  & t  10 :30  A .M.  be fo re  so lomon  s ies ,  Hear ing  o f f i ce r .

The pet i t ioner  appeared by Rober t  s .  Raum, Esq.  The rncome

Tax Bureau appeared by Peter  Crot ty ,  Esq. ,  ( I rwin Levy,  Esq. ,

o f  counse l ) .

ISSUES

r.  whether  the pet i t ioner 's  act iv i t ies dur ing the years

in issue const iLuted the pract ice of  a  profess ion exempt  f rom

unincorporated business tax in accordance with the provisions

of  sect ion 703 (c)  o f  the Tax Law.
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II.  Whether the activit ies of the petit ioner during the

years in issue with respect to real estate management constitutes

the holding, leasing or managing of real property for ones own

account within the intent and meaning of section 703(e) of the

Tax Law.

III .  Whether the activit ies of the petit ioner during the

years in issue constituted the carrying on of an unincorporated

business subject to unincorporated business tax within the intent

and meaning of section 703(a) of the Tax Law.

IV. tr{hether reasonabLe cause exists for the waiver of

penal t ies imposed pursuant  to  secLions 685 (a)  (1)  and 685 (a)  (2)

of the Tax Law.

T'INDINGS OF FACT

1.  The pet i t ioner ,  A l f red Kohn,  f i led New York s tate

resident personal income tax returns for the years L97L and L972

in which he reported on Schedule A for L97L miscellaneous income

o f  $81 ,819 .00  and  f o r  l g72  bus iness  i ncome  o f  $35 ,696 .00 .

2.  On September 29,  L975,  the Income Tax Bureau issued a

Statement of Audit Changes imposing addit ional personal income

tax of  $906.44 for  L972 based on Federa l  audi t  changes and

un inco rpo ra ted  bus iness  taxes  fo r  L97L  and  L972  o f  $5 ,687 '58

amoun t ing  to  $6 ,594 .02  p lus  pena l t y  o f  $2 ,2L8 .96  and  i n te res t  o f

$1 ,306 .L6  f o r  a  t o ta l  o f  $10 ,119 .14  and  acco rd ing l y  i s sued  a

Notice of Deficiency therefor. The petit ioner t imely f i led a
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pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of

personal income and unincorporated business taxes for the

years L97L and L972.  The pet i t ioner  is  not  contest ing the

addi t ional  personal  income tax due in  the arnount  of  $906.44.

3.  Dur ing the years l97 l  and L972 and pr ior  thereto,  the

peLi t ioner  was and st i l l  is  a  l icensed New york s tate rea l

esLate broker. During the years in issue, the petit ioner was

engaged in the business of real estate management. In connection

wi th h is  act iv i t ies,  the pet i t ioner  mainta ined an of f ice at

67 W. 55 Street ,  New York,  New York.  He a lso employed help in

connection with his management activit ies. I Ie did not employ

any real  estate sa les persons in  connect ion wi th  h is  rea l  estate

brokerage business.

4.  Dur ing the years in  issue,  Mr.  Kohn was the so le

stockholder  of  the fo l lowing corporat ions (a)  A l l  Eastern

Brokerage Corp. ;  (b)  A l f red Kohn Management  Corp. ;  (c)  A l f red

Kohn Co.  Inc.  and (d)  A l f red Kohn Real ty  Co.  Inc.

5.  The pet i t ioner  took courses in  rea l  estate and studied

for the examination to quali fy as a l icensed real estate broker.

He has lectured on real estate at New York university and has

wr iLten ar t ic les for  var ious real  estate t rade papers and

magazines. He is aff i l iated w"ith the New York City Realty Board

and the New York State Realty Board.
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6.  In  1971,  the pet i t ioner  received f rom 1150 Park

Avenue Corp.  $9S,000.00 as commiss ions in  connect ion wi th

h is  brokerage act iv i t ies on behal f  o f  sa id corporat ion,

Mr. Kohn had no f inancial interest in that corporation. He

also received in  1971,  $6,000.00 f rom Al f red Kohn Management

Inc.  as a management  fee.  In  1971,  Mr.  Kohn's  compensat ion

as  i nd i ca ted  above  amoun ted  t o  $91 ,000 .00 ,  l ess  $9 ,181 .00

expenses for  a  net  o f  $81,819.00 which was repor ted by h im

at Item 8 (Miscellaneous Income) on Schedule A of his New York

re tu rn  fo r  sa id  yea r .  He  a l so  repo r ted  wages  o f  $18 ,100 .00

consist ing of compensation received from A11 Eastern Brokerage

Corp.  in  t l re  amount  of  $2,500.00 and f rom Al f red Kohn & Co.

lnc .  i n  t he  amoun t  o f  $15 ,600 .00 .

7. Tn L972, Mr. Kohn received from Alfred Kohn Realty

Corp .  wages  (as  i nd i ca ted  onW2 fo rm)  i n  t he  amoun t  o f  $30 ,100 .00

which was included in his Federal Schedule C. He had indicated on

the  a fo remen t ioned  Schedu le  C ,  g ross  rece ip t s  o f  $79 ,898 .00  and

net profi t  from real estate brokerage and real estate management

fees  o f  $65 ,796 .0A .  He  deduc ted  renL ,  i nsu rance ,  commiss ions ,

telephone, off ice supplies and expenses and entertainment, etc.

I I i s  t o ta l  expenses  fo r  sa id  yea r  were  $14 ,102 .00 .

8. Mr. Kohn was advised by his accountant who prepared his

tax returns that he was not subject to r:nincorporated business tax.



He relied upon such

business tax return

to  reasonab le  cause.

) -

ad.vice. The fai lure to f i le an unincorporated

and pay unincorporated business tax was due

9. The corporations of which the petit ioner was sole

stockholder also entered into agreements with other corporations

to manage the i r  proper t ies.

10. The petit ioner contends that his activit ies during the

years in  issue const iLuLe the pract ice of  an exempt  profess ion.

ge further contends that the management fees received from the

corporations in which he was sole stockholder constitute the

holding, leasing or managing of real property for his own account

exempt from unincorporated business tax in accordance with the

prov is ions of  sect ion 703(e)  of  the Tax Law.

11. During the years in issue, the petit ioner, Alfred Kohn,

was not an owner or lessee of real proPerty engaged in the

holding, leasing or managing of property for his own account.

CONCLUSIONS OF LAW

A. That  the pet i t ioner  is  not  ent i t led to  a profess ional

exemption from the unincorporated business tax in accordance with

the intent and meaning of section 703(c) of the Tax Law since he

presented. no evidence that his activit ies i .n the f ield of real

estate brokerage and real estate management require knowledge of

an advanced type in a given field of science or learning which eould
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be gained only by a prolonged course of  instruct ion or study.

McMahan v.  state Tax conrnission, 45AD 2d 624,360 }{YS 2d 495;

Rosenb loom v .  S ta te  Tax  Commiss ion ,  44  AD 2d  69 ,353  NYS 2d  544 ,

B. That the activit ies of the petit ioner during the years in

issue wi th  respect  to  rea l  estate management  d id  not  const i tu te

the holding, leasing or managing of real proPerty for ones own account

within the intent and meaning of section 703(e) of the Tax Law.

C. That the activit ies of the petit ioner during the years L97I

and 1972 wi th  respecL to rea l  estate management  and teaL estate

brokerage constituted the carring on of an unincorPorated business

within the intent and meaning of section 703(a) of the Tax Law.

(sct r i r :meis ter 's  ns 8 AD 2d f80,  reargument  and appeal  denied,

9 AD 2d 6OL, leave to appeal denied 7 NY 2d 708I -

D. That Lhe application of Alfred Kohn is granted to the

ex ten t  t ha t  t he  pena l t i es  under  sec t i on  685 (a ) (1 )  and  685 (a ) (2 )

of the Tax Laur be and the same are hereby cancelled; that the

Income Tax Bureau is directed to modify the Notice of Deficiency

and that as except as so granted, the petit ion is in al1 other

respects  denied.

DATED: Albany, New York

August 25, 1977

STATE /TAX COMMISS

4tLL., Lq ,1;/,,


