
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

JOSEPH F. KERN, I I I

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat,ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (r)  22 of the
Tax Lar.r for the Year(epoo<*xxlod(x) L967.

SEate of New York
County of Albany

Vi-olet Walker , being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and that on the 2{t ]6day of June ,  L977, she eerved the wlthin

Not ice of  Decis ion by (cert i f led) mai l  upon Joseph F. Kern, I I I

by enclosing a

as  fo l tows:

(re'plxlm0ot*re<>d) the petitioner tn the within proceeding,

true copy thereof in a securely sealed postpald wrapper addreseed

Mr. ,JOSeph F. Kern, IrI
96 East Bayberry Road
Is l ip ,  New York 1175I

and by deposlt ing same encLosed in a postpaid properLy addressed l t raPper in a

(post of f ice or off ic ial-  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the satd addressee is the (|,c+xeeafx8ftre

lr*>t$lt) petitloner herein and that the address set forth on said nraPper ts the

last knovm address of the (ueryxecenxa8!{ro<88>ahE) petitloner.

Sworn to before me thls

24Xh day^of ,.Tune'r

rA-3 (2/76)

,  1977.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOSEPH F.  KERN, I I I

For  a Redeterminat ion of  a Def ic iency or
a Revlsion of a DeterminatLon or a Refund
of Personal Income
Taxes under Art icle(x) 22

AFFIDAVIT OF MAILING

of the
Tax Law , for the Year Qt8>oo<*xxbod(x) 1967 .

State of New York
County of Albany

Violet Walker , bei.ng duly sworn, deposes and says that

she is an enployee of the Departnent of Taxatlon and Finance, over 18 years of

age, and that on the 20Ehday of June ,  L977, she served the wtthln

Not ice  o f  Dec is ion by (certtfied) mail upon John Peter McElroy

(representatlve of) the petltf.oner tn the wlthin proceedlng,

by enclosing a t , rue copy thereof in a securely sealed postpald wrapper addressed

John Peter McElroy, Ese.as  to . t l -ows:
Shea & McElroy
L727 Veterans Memorial  Highway
South Hauppauge, New York L1722

and by deposLt lng same enclosed tn a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and cuetody of

the United States Postal  Service withln Ehe State of New York.

Tha* deponent further says that the gaid addreasee ls the (representatlve

of che) pet i t loner herein and that the address set forth on sald wraPPer ie the

last knotrn address of the (representat ive of the) pet l t loner.

Sworn t,o before me Ehls

24th day of June

rA-3 (2176)

L977 .



STATE OF NEW YOR,K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jrrne 2{, 197?

A D O R E S S  Y O U R  R E P L Y  T

TELEpHoNE:  1516y {57- I72 t

STATE TAX COMMISSION

r l{8. Jorqllr Fr KsD, Irl
116 Sast lalzb.rry Rscd
xrltr, utr rork 11?51

Dler t{f. Klrnr

Please take not ice of the
of the State Tax Commission

DECI$ICf
enclosed herer.rith.

Please take further notice that pursuant to
Section($ 690 of the Tax Lew, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 mttrrr
from the date of this not ice,

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addtessed to the undersigned. They
will be referred to the

blng nur- 
Bcsatng Offlca

t a t i ve :

Taxing Bureau's Representat ive:

Enc .

cc :  Pet i tLoner 's  Repre

proper patty.y'for repl

Veafl,f,nct

rA-L .12  (L /76)



STATE OF NEIW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOSEPH F. KERN, II I

for RedeferminaLion of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the
Year  L967 .

DEC IS ION

Pet i t i one r ,  Joseph  F .  Ke rn ,  I I I ,  r es id ing  a t  96  Eas t

Bayberry  Road,  Is l ip ,  Nero York 11751,  f i led a pet i t ion for

redeterminat ion of  a  def ic iency or  for  re fund of  personal

income tax under Art icle 22 of the Tax Law for the year

L967 .  (F i l e  No .  01305 ) .

A formal hearing was held before Michael Alexander,

Hear ing Of f icer ,  3 t  the of f ices of  the State Tax Commiss ion,

T\,vo World Trade Center, New York, New York on October 26,

J -976  a t  1 :15  P .M.  Pe t i t i one r  appeared  by  Shea  &  McE l roy ,

(John Peter  McElroy,  Ese, ,  o f  counsel ) .  The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Arnold Dorman,  Esq. ,  o f  cor- rnsel ) .

ISSI]E

trrlhe.ther petit ioner, who increased his distribution frour

a corporat ion by his proport ionate share of  the corporate taxes

paid, and then received a credit for that amount pursuant to
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section 337(d) (2) of the Internal Revenue Code, was entit led

to a modif ication reducing Federal adjusted gross income

in arriving at New York adjusted gross income for one-half

o f  h is  propor t ionate share of  the corporat ion taxes paid.

FINDINGS OF FACT

1.  Pet i t ioner ,  Joseph F.  Kern,  I I I ,  f i led a Ner ' I  York

State res ident  personal  income tax return for  L967.  Thereon,

he reported income from the sale or exchange of property of

$169 ,779.46,  and,  in  comput ing New York adjusted gross income,

subtracted $45,779 .46.  Pet i t ioner  at tached the fo l lowing

explanat ion of  the subtract ion:  "Federa l  taxable income ref lects

an adjustment  made under  sect ion 337(d)  which is  not  recognized

for New York tax purposes." The return indicated tax due of

$L2,674.45,  which amount  was remi t ted.  An amended return,

containing minor changes, \^ras subsequently filed.

2. On February 24, L970, the Income Tax Bureau issued

a Statement  of  Audi t  Changes to  pet i t ioner ,  Joseph F.  Kern,  I I I ,

stating addit ional personal income tax due for the year L967

o f  $4 ,653 .00 ,  r r i t h  i n t e res t  t o  t ha t  da te  o f  $5L8 .67 .  The  s ta te -

ment advised petitioner that the New York Tax Law contains no

prov is ion for  modi f icat ion ent i t l ing the delet ion of  sect ion

337(d) income, r^rhich was properly includable in Federal adjusted
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gross income.  Accord ingly ,  a  Not ice of  Def ic iency dated

February 24,  1970 was issued to pet i t ioner  asser t ing

addit ional personal income tax for the year L967, 8s

computed in the above-mentioned Statement of Audit Changes.

3.  Pet i t ioner ,  Joseph F.  Kern,  I I I ,  was a minor i ty

stockholder of the Erie Ner;rr York Corporation. As part of

the l iqu idat ion of  that  corporat ion,  pursuant  to  a p lan of

complete l iqu idat ion entered in to on October  7,  L967,

pet i t ioner  received approx imate ly  $250,000.00 on December 29,

L967 .

4. On his Federal income tax return for the year 1967,

pet i t ioner ,  Joseph F.  Kern,  I I I ,  pursuant  to  the prov is ions

of section 337(d) (1) of the Internal Revenue Code, added the

f igure $91,558.92,  which represented h is  propor t ionate share

of corporation tax on the corporate gain from the sale of

asse ts ,  t o  t he  $250 ,000 .00  paymen t  he  rece i ved  December  29 ,

L967 .  F rom the  resu l tan t  sum,  $341  ,558 .92 ,  he  sub t rac ted  the

bas i s ,  $2 ,000 .00 ,  and  repo rLed  a  ne t  l ong - te rm ga in  o f

$339 ,558 .92 .  Acco rd ing l y ,  50  pe rcen t  o f  t h i s  l as t  f i gu re  was

treated as income from the sale or exchange of property.

Finally, pursuant to section 337(d) (2) of the Internal Revenue

Code, petit ioner added to taxes withheld and estimated tax

payments the $91,558.92 f igure,  s ince sa id propor t ionate share

of th.e corporate tax is deemed to be paid by petit ioner. This

credit resulted in petit ioner being entit led to a refund of

$5  , 275 .3L .
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5.  Pet i t ioner ,  Joseph F.  Kern,  I I I ,  asser ts  that

sec t i on  612 (c ) (7 )  o f  t he  Tax  Law a f fo rds  bas i s  f o r  t he

rnodif ication claimed on his New York income tax return.

CONCLUSI0NS OF LAI'I

A. That section 612 of the Tax Law provides that the

Netr York adjusted gross income of a resident individual

means his Federal adjusted gross income, 4s defined in the

laws of the United States for the Laxable year, subject to

modi f icat ions speci f ied there in-

B.  That  subdiv is ion (c)  o f  sect ion 6L2 conta ins no

prov is ion for  a  modi f icat ion reducing Federa l  ad justed gross

income for the addit ion of a proport ionate share of corpora-

tion taxes deemed to have been paid by a shareholder pursuanL

ro  u .s .  code,  T i t .  26 ,s  337(d) '

C. That secLion 6L2(c) (7) of the Tax Law permits a

subtraction for the amount of any refund or credit for over-

paynent of income taxes imposed by another taxing jurisdict ion'

t o theex ten tP rope r l y i nc l uded inS ross income fo rFede ra l

income tax PuxPoses.

D .Tha tpe t i t i one r , sFede ra lad jus tedg ross incomecon ta ined

no refund or credit for overpaFtent of income taxes, and that

the  c red i t  t aken  by  pe t i t i one r  pu rsuan t  t o  u . s .  code ,  T i t ' 26 ,$

337 (d ) (2 )wasu t i l i zed in thecompuLa t i ono f t ax ,andwasno t

included in Federal adjusted gross income'
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E.  That  the pet i t ion of  Joseph F.  Kern,

and the Notiee of Deficiency issued February

sus ta ined.

DATED: Albany, New York
June 24, L977

I I I  is  denied

24 ,  Lg70  i s

COMMISSION


