
STATE OF NEW YORK.
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t lon

o f
JENS JOHANSEN A/K/A ERIC J. JOHANNSEN
A/K/A, UWE J. JoHANNSEN
For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
ofr Personal Income
Taxes under  Ar t i c le (g)  22 of the
Tax Law for the Year(s) o:ll{*fiFjitrS(it})
L973 and 1974.

State of New York
CounLy of Albany

Bruce Batchelor

she is an enployee of the

age, and that on t}re 25th

Notice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of January , L9W , she served the wiEhin

AFFIDAVIT OF MAILING

Johannsen frenore*mt*tnexe0 the petitioner ln the withln proceeding'

by enclos ing a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

as follows: Jens Johansen A/K/A' 
Eric J. Joharursen A,/K/A
Uwe J. Johannsen
868 Ellicott Creek Road
Tonawanda, New York L4A5O

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the f,rcryre*eatakire

s&xnhe) peti.tloner herein and that the address set forth on gaid lrrapPer te the

last known address of the (151gfg*Cfik*ktffsxefxfih$ petltloner.

Sworn

25th

before me thlsto

d a

by (cerrlried) mair upon $;i: $:"3:ffX,!"Yiruouwe J.

of January

rA-3 (2176)

,/A /J'---- ,tNnue(..N&,b/aA,t



STATE OF NEW YORK
'DEPARTMENT OF TAXATTON AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

Jenuartf 2r, LgTl

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t E ) 1r7-LT23

STATE TAX COMMISSION

r Jeng Johenecb UUA
Erlo J. Jobanneen A/WA
Uwe J. Jobanracsl
868 Etlteott Crec& Road
Tonamsds, lfer Iork l;{1.5O

Dsar lrb. Jobanem;
Pl-ease take not ice of  the
of  the State Tax Commission

DEOISIO}I
enclosed herewith.

PLease take further not ice that pursuant to
Section(X) 690 of the Tax Law, anY
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 mthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for repl-y.

$ffiLy@-;
FRAIIK J. }UCCIA
ST'PERINSOR OT
STAI"I CI.ANfii HE,ABINffiEnc.

c c :

Taxing Bureauts Representat ive:

rA -1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMTSSTON

fn  the  Ma t te r  o f  t he  pe t i t i on

o f

JENS JOHANSEN A/K/A ERTC J.  JOHANNSEN
A/K/A UWE J. JOHANNSEN

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
fo r  Re fund  o f  Pe rsona l  f ncome Taxe i
under  A r t i e le  ZZ  o f  t he  Tax  Law fo r
t he  Yea rs  I 9T3  and  1974 .

Was  pe t l t i one r ,  Jens  Johansen  a /k /a

Uwe J .  Johannsen ,  l _ iab le  fo r  unpa id  New

taxes  due  f rom Ha l fway  House  Res tau ran t .

I 9T3  and  L974 .

DECTSTON

Pet i t i one r ,  Jens  Johansen  a /k /a  E r l c  J .  Johannsen  a / l< /a

Uwe  J .  Johannsen ,  r es i d i ng  a t  868  E l l i co t t  C reek  Road ,  Tonawanda ,

New Yo rk  14150 ,  has  f i l ed  a  pe t i t l on  f o r  r ede te rm ina t i on  o f  a

de f i c i -ency  o r  f o r  re fund  o f  pe rsona l  i ncome taxes  under  A r t i c l e

22  o f  t he  Tax  Law fo r  t he  yea rs  LgT3  and  I9TU.  (p i_ fe  No .

L6 -0979364 ) .

A  sma l l  c l a lms  hea r lng  was  he ld  sep tember  rT ,  19T6  a t

10 :45  A .M .  a t  t he  o f f l ces  o f  t he  s ta te  Tax  commi -ss i on ,  65  cou r t

s t r ee t ,  Bu f f a l o ,  New  Yo rk ,  be fo re  Ha r r y  Huebsch ,  Hea r i ng  o f f i ce r .

The  pe t i t i one r  appeared  p ro  se .  The  rncome Tax  Bureau  appeared

by  Pe te r  C ro t t y ,  Esq . ,  (A lexande r  We iss ,  Esq . ,  o f  counse l ) .

ISSUE

Er i c  J .  Johannsen  a /k /a

York  S ta te  w i thho ld ing

fnc .  f o r  t he  yea rs



2 -

FTNDTNGS OF FACT

1.  Ha l fway  House  Res tau ran t ,  I nc .  f a l l ed  to  pay  ove r  t o  the

Income  Tax  Bu reau  $2 r005 .13  o f  New yo rk  S ta te  pe rsona l  i ncome  taxes

w i t hhe ld  f r om i _ t ' s  emp loyees  du r i ng  t he  yea rs  l 9T3  and  1974 .

2 .  On  Augus t  25 ,  f 975 ,  t he  f ncome  Tax  Bu reau  i s sued  a

No t l ce  o f  De f i c i ency  aga ins t  pe t i t i one r ,  Jens  Johansen  a /k /a

Er i - c  J .  Johannsen  a /k /a  Uwe J .  Johannsen ,  f o r  a  pena l t y  equa l  t o

the amount  of  New York State wi thhofd ing taxes due f rom

Ha l fway  House  Res tau ran t ,  Tnc .  f o r  L9T3  and  I9T4  upon  the

c z n r r n A a  . { - 1 - . a f

Br . ' uu r ru$  u r ra { ,  he  was  a  pe rson  requ i red  to  co l l ec t ,  t r u th fu l l y

accoun t  f o r  and  pay  ove r  sa id  taxes  and  tha t  he  w i l l f u l l v

fa i - l ed  to  do  so .

3 .  Ha l fway  House  Res tau ran t ,  f nc . ,  l _oca ted  1n

w i l - l i amsv i l l e ,  New York ,  was  so le l y  owned  by  James  w i l l i ams .

The  co rpo ra t i on  opena ted  a  res tau ran t  and  ba r  i n  space  l eased

in  a  mo te l .  The  co rpo ra t i on  was  i n  se r ious  f i nanc i -a t

d i f f i cu l t y  and  the  owner  en te red  i n to  neso t i a t i ons  fo r  t he

sa le  o f  Ha l fway  House  Res tau ran t s ,  I nc .  t o  pe t i t i one r ,

Jens  Johansen ,  and  h i s  co - inves to r ,  cha r les  Mang i -one .  The

sa le  was  con t i ngen t  upon  the  ob ta in ing  o f  a  1 lquo r  l i cense

by  t he  pu rchase rs .

4 .  Du r ing  the  nego t ia t i ons  i t  was  ve rba l l y  ag reed  tha t

n o j - i  1 - i  n n a n  
- l t

vsuau -L \ - , r l c r ' e  . . r € f IS  JOhansen ,  wou ld  be  h i - red  i n  a  manager ia l

capac i t y .  Pe t i t i one r ,  Jens  Johansen ,  cons lde red  t h i s

Ar ' r 'zncamanr t^ 'enef ic ia l  in  that  i t  would enable h im to ealn

pract ica l  exper i .ence in  the operat ion of  the rest  aurant  and bar .
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He had  no  know ledge  in  th i s  f i e1d .  H is  p rev ious  emp loymen t

was  i n  an  un re la ted  f i e ld  as  an  emp loyee  o f  Na t i ona l  Cash

R o c r i  s . i  a r .  T n a

5 .  Pe t i t i one r ,  Jens  Johansen ,  was  emp loyed  i n  a

genera l  supe rv i so ry  capac i t y  t o  hand le  the  day - to -day

opera t i on  o f  t he  res tau ran t  and  ba r .  He  worked  f rom

B:00  A .M .  t o  4 :00  P .M .  and  was  pa id  $250 .  OO a  week .  He

had  the  l im i ted  au tho r l t y  t o  s ign  checks  fo r  f ood  and

merchand ise  rece i ved  when  the  owner ,  James  Wi l1 iams ,  was

no t  ava i l ab le .  Pe t i t i one r ,  Jens  Johansen ,  was  no t  pe rm i t t ed

to author ize or  s ign checks in  payment  of  credi tors  or  for

taxes .  The re  was  a  fu l l - t ime  bookkeeper  who  hand l_ed  any

accoun t i -ng  func t i ons  .

6 .  Pe t i t i one r ,  Jens  Johansen ,  neve r  i nves ted  i n

Ha l fway  House  Res tau ran t ,  f nc .  He  was  no t  an  o f f i - ce r  o f  sa i -d

co rpo ra t i on .  He  d id  no t  own  s tock  i n  t he  co rpo ra t i on .

t r a i i J - i n n a n  T a n c  T n l , r o n - ^ -  1 ^ ? +  a a ^ ' l a " m ^ ,! v v r e r v r r u r  e  u c f r s  J o h a n s e n ,  l e f t  e m p l o y m e n t  a t  H a l f w a y  H o u s e

R e s t a u r a n t ,  T n c .  w h e n  l t  b e c a m e  e v i _ d e n t  t h a t  a  l i - q u o r  l i c e n s e

c o u l d  n o t  b e  o b t a i n e d  b y  h i m s e l f  o r  C h a r l  e s  M a n E i o n e  b e c a u s e

o f  i n s u f f i c i e n t  i n v e s t m e n t  c a p i t a l .

CONCLUSTONS OF LAW

A.  Tha t  pe t i t i one r ,  Jens  Johansen ,  was  no t  a  pe rson

under  a  du ty  to  pe r fo rm the  task  o f  co l l ec t i ng  and  pay ing  ove r

the  w i thho ld ing  taxes  w i th in  the  mean ing  and  i n ten t  o f  sec t i on

685 (n )  o f  t he  Tax  Law .

B .  Tha t  s i nce  pe t i t i one r ,  Jens  Johansen ,  d i d  no t

w i1 l f u1 l y  f a i l  t o  cause  Ha l fway  House  Res tau ran t ,  f nc .  t o
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wi l l fu l Iy  fa i l  to  co l lect ,  t ru thfu l ly  account  for  and pay

over New York State withholding taxes due from said corpora-

t ion for  the years 1973 and 1974,  a penal ty  equal  to  the

total amount of unpaid withholding taxes was improperly

assessed against him in accordance with the meaning and intent

of  sect ion 685 (9)  o f  the Tax Law.

C. That the petit ion of Jens Johansen a/k/a Eric J.

Johannsen a/k/a Uwe J. Johannsen is granted and the Notice

of  Def ic iency is  cancel led.

DATED: Albany, New York
Jarruary 25, L977

t

\\,u-(f^ [f*- €
CO.MMISSIONER

TATE TAX COMMTSSTON


