
STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i . t ion

o f

JOSEPHINE HUGHES

For a RedeEerminat ion of a Def ic iency or
a Revislon of a Determinat,{on or a Refund
^E Personal Income and

i""",ut*JL?"{P."stEP$ BE"t"i3= or the
Tax Law for the Year(s) oo<Am$u.D(x)
L970  &  1971 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

Se is an employee of the Department, of Taxation and Flnance, over 18 years of

age, and that on the 24th day of March , L9 " l '7,  Se served the within

Not ice of  Decis ion by (certtfied) mail upon Josephine Hughes

by enclos ing a

as  fo l l . ows :

(regcErm$Et*tf;p.]af) the petitloner tn the within proceedlng,

Erue copy thereof in a securely sealed postpald wrapPer addressed

Ms. Josephine Hughes
41 West  58th Street
New York, New York 10019

and by deposlt ing same enclosed in a postpaid properly addreseed wrapper in a

(posc off ice or off ic lal  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addressee ls the Gaegfpea**ffi

xt>cSe* petltioner herein and that the address set forth on sald nrapper ie the

last knom address of the (Wmedggiue<cfuShe) petltioner.

Sworn

24th

(t

\A-3 (2176)

to be

d a y  o

/ l
t '
\ -

fore me this

f March , L977.



STATE OF NEId YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f

.]OSEPHINE HUGHES

For a Redeterminat ion of a Def ic lency or
a Revision of a Dstermination or a Refund

. Personal lncome anoor Unincorporated Business
Taxes under Art icLe (s) ZZ & 23 of the
Tax Law for the Year(s) oo<erdlrd$)
L 9 7 0  &  1 9 7 1 .

AFFI.DAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , betng duly eworn, deposes and saye that

xhe is an employee of the Departnent of Taxation and FLnance, over L8 years of

age, and that on the 24th day of March , L9 7'7 , l*re served the wlthln

Not ice of  Decis ion by (certlfled) mail upon Jack C. Bonderow, CPA

by enclos ing a

as  fo l l ows :

(representative of) the petltloner ln the wlthln proeeedLngt

true copy thereof in a securely sealed postpald wrapper addreseed

Jack C. Bonderow, CPA
274 Mad"ison Avenue
New Yorke New York 10019

and by deposlt ing same encl-osed in a postpald properly addressed wrapper ln a

(post of f ice or off ictal  depository) under the excluslve care and custody of

the United States Postai .  Servlce withln the State of New York.

That deponent further says that the said addresaee is the (representat ive

of the) pet i t loner herein and that the address set forth on said wrapper ls the

last knowrr address of the (representat ive of the) petLt loner.

Sworn to before me this

24th day of March , L977.

1 l

rA-3 (2176)



STATE OF NE\^/ YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

ft*r.ih 2fr trg?t

A D D R E S S  Y O U R  R E P L Y  T O

TEL EPHoNE: .u,,,{!l?-IfiI!-

STATE TAX COMMISSION

r urr sofilftlar nrghffi
{1 lrt 58th Strut,
tr *lrrtr tr u** lool$

ulrf ltrr n|gmr

Please take notice of the DfCtBlSf
of the State Tax Commission encLosed herewith.

Please take further notice that pursuant to
Section(s) 69O f 7ll of the Tax Law, any
proceeding in court to revieqr an adverse deci-
sion must be cornmenced within I mthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will- be referred to the proper party for reply.

Enc .

cc :  Pe t i t i one r r s

V,e_ra tnrly yours, _.

'-t/ **'r', ,-l 
'''-J'1--"n1,

ttr*. rtr.{ftrcslr
Sryrnl^ror of grcll
Clrtl; hrfngil

Representat ive:

Taxing Bureau's Representat ive:

rL- I .L2 (L/76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet i t ion

o f

JOSEPHINE HUGHES

for Redetermination of a Deficiency or
for Refund of Personal Income and 

-

Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the Years L970 and L97L.

I .  D id  pe t i t i one r ' s  ac t i v i t i es  as  a

publicist and consultant during the year

carry ing on of  an unincorporated business

serv ices rendered as an employee?

DECISION

Pet i t ioner ,  Josephine Hughes,  res id ing at  4L West  58t f r  St reet ,

New York,  New York 10019,  has f i led a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  personal  and unincorporated business

taxes under Art icles 22 and 23 of the Tax Law for the years 1970 and

L97L (F i le  No.  L-7698L77L)  .

A smal l  c la ims hear ing was held before Joseph Marcus,  Hear ing

o f f i ce r ,  oo  Augus t  L9 ,  L976  a t  l : 15  p .m.  a t  t he  o f f i ces  o f  t he  s ta te

Tax commission, Two world Trade center, New york, New york. The

pet i t ioner  appeared by Jack c .  Bonderow,  c .p.A.  The rncome Tax

Bureau  appeared  by  Pe te r  c ro t t y ,  Esg . ,  (F rank  Lev i t t ,  Esg . ,  o f  co r . rnse l )

ISSI ]ES

s ty l i s t ,  sa lesperson ,

L970 const i tute the

or were such act iv i t ies
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a L970

the tax
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Did pet i t ioner  have reasonable cause

New York State unincorporated business

due thereon?

for

tax

fa i lure to  f i le

return and pay

FINDINGS OF FACT

l .  Pet i t ioner ,  Josephine Hughes,  f i led New York State income

tax returns ( IT-20f)  for  the years 1970 and 1971.  She l is ted thereon

the compensation she received from four f irms for which she rendered

serv ices in  sa id years.  The returns were prepared by her  accountant .

2-  on september 29,  L975,  the rncome Tax Bureau issued a

Statement of Audit Changes incorporating certain Federal adjustments

for  the years 1970 and L97L.  In  addi t ion,  the Income Tax Bureau

imposed unincorporated business tax for  the year  L970.  In  connect ion

therewith, the Income Tax Bureau issued a Notice of Deficiency on

sep tember  29 ,  L975 ,  f o r  $L ,6G5 .63  compr i s ing  pe rsona l  i ncome and

unincorporated business tax.  In  addi t ion thereto,  penal t ies and

i -n te res t  o f  $L ,L72 .02  we re  asse r ted .

3.  Pet i t ioner  has not  protested the personal  income tax which

was  assessed  as  a  resu l t  o f  a  Federa l  aud i t .

4 .  Dur ing the year  L970,  pet i t ioner ,  Josephine Hughes,  received

conrn iss ion income f rom Bergdor f  Goodman Co.  of  $28,622.91 for  her

sales and for  her  act iv i t ies as a s ty l is t .  Pet i t ioner  a lso earned

$7 ,600 .00  f rom work  wear  co rpo ra t i on ,  $4 ,113 .00  f rom Dav id  webb

Corpo ra t i on  and  $4 ,031 .17  f rom the  P ie r re  Ho te l  f o r  pub l i c  re la t i ons

services and consult ing services which she performed evenings or on

weekends at her home or wherever required. petit ioner had no

emp loyees .
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5 .  I n  a  l e t t e r  da ted  May  27  ,  L975 ,  R icha rd  L .  S i l va ,

Vice-Pres ident  o f  F inance and Adminis t rat ion,  Bergdor f  Goodman,

stated that  pet i t ioner  was a fu l l - t ime employee of  Bergdor f

Goodman. I ' l r .  Si lva further staLed that petit ioner "may be

required from time to t ime to travel and to entertain." She

was paid a connniss ion on sa les that  she developed.  I t  was expected

that petit ioner would, from time to t ime, wear and model the

c lothes she was to  se l l .  I t  was a lso ant ic ipated that  pet i t ioner

would conduct fashion shows and make other public appearances

from time to t ime at which she would represent Bergdorf Goodman.

The expenses for such activit ies !r 'ere to be borne by petit ioner

without remuneration.

6.  Wi th respect  to  pet i t ioner 's  sa les for  Bergdor f  Goodman Co.

and her  act iv i t ies as a s ty l is t  on behal f  o f  Bergdor f  Goodman Co. ,

petit ioner had a Large fol lowing of wealthy customers who she would

take to well known clothing manufacturing firms on 7th Avenue and

elsewhere in New York City to show the clothing and styles thereof

available. Petit ioner would recoilrmend suitable styles of clothing

to the customer, obtain an order from the customer, place the order

with Bergdorf Goodman Co. which would then buy such clothing from the

manufacturer and pay the petit ioner a conrnission based upon the sale.

Space designated wi th  the l is t ing "Ask Jo Hughes"  was set  as ide on

the second f loor of the Bergdorf Goodman department store in New York

C i t y  so  pe t i t i one r  cou ld  se l l  and  pe r fo rm he r  ac t i v i t i es  as  a  s t y l i s t .
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In  addi t ion,  the cost  o f  one way t ranspor tat ion to  Par is ,

France,  was prov ided to  pet i t ioner  by Bergdor f  Goodman Co.  so

pet i t ioner  could s tudy the Par is  fashions.  The cost  o f  th is

Eransportation was negotiated between Bergdorf Goodman Co.

and pet i t ioner .

7 . Bergdorf Goodman Co. and Work Wear Corporation deducted

wi thhold ing taxes and soc ia l  secur i ty  taxes f rom pet i t ionerr  s

compensation for L970 but David Webb Corporation and the Pierre

Hotel did not make such deductions from her earnings. She did

not have an employment contract with any of these otganLzations.

8.  Pet i t ioner  d id  not  f i le  a  L970 New York State unincorporated

business tax return because she was advised by her accountant that

such return was not required.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Josephine Hughes,  has not  shown that

any of  Lhe pr inc ipa ls  she represented dur ing L970 exerc ised suf f ic ient

direction and control over her acti ,vit ies and techniques or over the

time she devoted thereto to have constituted an employer-employee

relationship notwithstanding the fact that Bergdorf Goodman Co. and

Work Wear Corporation deducted withholding and social security taxes

from her compensation.

B .  Tha t  pe t i t i one r ' s  ac t i v i t i es  as  a  s t y l i s t ,  sa lespe rson ,

publ ic is t  and consul tanL const i tu ted the carry ing on of  an un-

incorporated business within the meaning and intent of section 703

of Lhe Tax Law and the income received from such activit ies during

the year  1970 was subject  to  unincorporated business tax.
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C.  T 'hat  pet i t ioner  had reasonable cause for  fa i lure to

f i le a L970 New York State unincorporated business lax return

and,  therefore,  the penal t ies imposed wi th  respect  thereto

under  sect ions 685 (a)  (1)  and 685 (a)  (2)  o f  the Tax Law for  L970

are hereby waived.

D. That the petit ion of Josephine Hughes is granted to the

extend of  cancel l ing the penal t ies imposed under  sect ions 685(a)(1)

and 685 (a)  (2)  o f  the Tax Law for  the year  L970;  that  the Income

Tax Bureau is hereby directed to accordingly modify the Notice of

Deficiency issued September 29, L975 and to correct the amor:nt

shown as a def ic iency in  th is  document  for  1970 to read $2,420.47

and,  that  except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

denied.

DATED: Albany, New York
March 24, 1977

COMMISSION
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STATE TAX COMMISSION

STATE OF I.IEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

March 24, L977

Ms. Josephine Hughes
41 West  58th Street
New York, New York 10019

Dear Ms. Hughes:

Please take not ice of the DECISfON
of the State Tax Commission enclosed herewith.

PLease take further notice that pursuant to
Sect ion(s) 690 & 722 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be cornmenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund atLowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

-.Very trul-y yourg3
, i , . /

*4i,J,-c'-'. .' i 
\--r1,,'\.g-<-<{

Frank ,f. Puccia
Enc. Supervisor of Smal1

. Claims Hearings
cc :  Pe t i t i one r t s  Rep resen ta t i ve :

Taxing Bureaurs Representat ive:

A D D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:  l s ' t 457  
-L7  23

r

TA-1 .12 (L17  6 )
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STATE OF NEW IORK

STATE TA)( COMMISSION

In thc Metter of tha PetlrLon

of

JOSEPHIT{E IIUCHES

for RedetermLnatLon of a Deflclsney or
for Refnnd of Pereorul Income end
Ilnlncorporatod BuELnoga Taxse undar
Articlee 22 an.d 23 of tha Tax Law for
the Years 1970 and 1971.

DECISION

Petitloner, JocephLna llughee, reaLdLng rt 41 Weet 58th gurGet,

New York, New York 10019, hae flled a p€tLtlon for radatcrmlnetlon

of a deflclency or for refund of peroonaL and rnincorporeted burLnese

taxas utder Artlcleg 22 and 23 of the Tax Ley for tha yrara 1970 and

1971 (Ftle No. L-7698L77L,

A snall elatms hearing waa held before Joaeph Marcus, llearlng

Offlcer, orr Auguet 19, L976 at Lr15 p.u, at the off,Lceg of the State

Tax Cornrnlaeion, I\rc llorld Trade Center, New York, New York. ThG

petttloner appGared by Jack C. Bonderow, C.P.A. Ttre Incom Tax

Bureau appearad by Peter crotty, Egq., (Frenk Levltt, E8g,, of counrul).

ISSIIES

I.  Dtd pett t lonarrs ect lvLt t6s es a aty l , iat ,  saleeperson,

publ{clet and eongultant drrrl,ng the year 1970 eonetltuta the

earrylng on of an unLneorporatGd buslness or wGre guch activLtl.cs

servtceg rendered as an employee?
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II. Dld pecttLoner hane reaeonable cause for fallure to fl1e

a 1970 New York State un{ncorporated bueinees tax retutar and pay

the tax due thereon?

FIND.IN.GS OT FACT

l' PetLttoner, JoaephLne llughea, fLl,ed New York State lncone

tax retunrs (LT-201) for the years L970 and 1971. She Llated thsrcon

the compeneatlon she receLved frou f,our flrms for wtrleh ehe rendcrod

eervlees ln sald ycar8. Ttre returng were prepared by her accountent.

2. On Septenber 29, L975, the Ineorc Tax Bureau lssued a

Statenent. of Audl.t Ctrangee lncorporatlng cerceLn Federal adJuatuento

for the yeare 1970 and 1971. In addLtlon, Lhe Ineome ?ax Bureau

X.ryoaed rurlncorporated buslncgs tax for the year 1970. In conoectlon

therewlth, the Ineone Tax Bureeu Lesued a Notlce of DefLcLency on

september 29, 1975, for $L,665,63 coupriaing peraonal Lncome and

rrnLncorporated buetness tax. In addttlon theroto, pcnaltiea and

Lnterest of $1,L72.02 were aggcrted,

3. PetLtLoner has not proteeted the peraonal Lncoue tax wtrlch

w&s aeeessed aB a reeuLt of a Federal audlt.

4. During the year L970, petLtLoner, Joeephlne Hughee, recelved

corilrrtsslon ineome from Bergdorf Goo.lsnn Co. of $28.-622,9L for bar

eal.ee and for her eetlvl,tieo as & styllet. Petl.tloner aleo earned

$7,600.00 from Work Wear Corporatlon, $4,L13.00 f,rom David Webb

Corporatton and $4,031.17 froo the PLerre HoteL for publle reletlons

eervlcee and conguLtlng eervlcee whLch che perfonncd eveninge or on

weekends at her lrone or wherever requlred. Petltloner had no

eryLoyeee.
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5. In a Letter dated laay 27, L975, Rlchard L. Sllva,

VLce-Preeldent of Finance and AdnlnLgtratLon, Bergdorf Goodnanr

atated that petltioner sres a fuLl-tlse errployee of Bergdorf

Goodrnan. Ur. Sllva further gtated that petltioner "may be

requlred from tLme to ttne to travel- and to €ntertstn.rr She

wae paLd a comril,saton on sales that she developed. It was e:rpected

that petitloner would, from tlme Eo tlme, hrear and rcdel the

clothee she Itee to eell. It wae aleo antl.clpated thtt petltloner

wouLd conduct faehLon eholrs and make other publlc appaarencog

from tlme to tlne at wtrlEh she vrduLd repreeent Bergdorf Goodman.

The expenses for such actLvltleE were to be borne by petttloner

wLthout remlnxeratLon.

6. lttth respect to petltLoner'e salee for Bergdorf Goodnan Co.

and her act{vLtLes as a acyllet on behalf of Bergdorf Goodnan Co.,

petttloner had a large followlng of wealthy customers who she would

take to well known clothing manufacturlng flrma on 7th Avenue and

elsesttrere Ln New York Clty to eholr ttre cl,othlng and etylee thereof

avaLlabLe. Petl-tloner would reco@nd sultable Btyles of elothtng

to the cuetorer, obtaln an order from the customer, pl,ace the order

wfth Bergdorf Goodman Co. whlch would then buy euch clothl,ng from the

rnanufacturer and pay the petitloner a cs'rnrrlsaLon bared upon the ea1c.

Space deaignated wlth the lletLng "Aak Jo ltughcs" wae eet aslde on

the second floor of the Bergdorf Goqdnan department store ln Nalv york

CLty ao petitLoner could aelL and perform her actlvLtiea as a etyliat.
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In addltLon, the cost of one way traneportatLon to Parls,

France, w&s provided to pet,LtLoner by Bergdorf Goodman Co. 8o

petlt loner could etudy the Parls fashLons. the cost of thle

transportatlon lfas negotlated between Bergdorf Goodman Co.

and petltLoner.

7. Bergdorf Goodman Co. and l{ork Wear Corporatton deducted

wtthholdLng taxes and socLal eecurlty ta:(es from petttLoner'8

eompensatlon for 1970 but Davld Webb Corporation and the Plerre

HoteL dld not nake euch deductlong from her earnings. She dld

not have an eryloynent contract wtth any of these organLzatlons.

8. Petlrloner dld not file a L970 New York State turlneorPorated

busineee tax return because ahe was advlssd by her aceorrttant thet

sueh return wag not requlred.

C0NCLUSJONS Ot-Id,I.l

A. Ttrau petitioner, Josephlne Hughes, has not ehown that

any of the prLnclpale ehe represented durlng L97A exercLsed sufficient

dLrectLon and control over her actlvltLee and technlqrree or over the

time she devoted thereto to have conetLtuted an employer-eruployee

relatLonehlp notlrlthstandlng the fact that Bergdorf Goodman Co. and

Work Wear Corporation deducted wlttrholding and eoclal eeeurlty taxes

from her eompensatlon.

B. Ttrau petlt loner's aetlvit les as a etyllat, ael,esperson'

publLelet and coneuluant eonstttuted the carrytng on of an sn-

lncorlporated bualneee wlthln the meantng and lntent of eectton 703

of che Tax Law and the tncoqp receLved from such 8etlvitlee dulfn8

the year 1970 wae aubJect to unlncorporaced buslnees tex. 
*



-5

C. That petltloner had reasonable cause for falLure to

fl,l"e a L970 New York State rrnincorporated buslnees tax return

and, therefore, the penaltlee lmpoeed with respect thereto

under sectLons 685(a)(1) and 685(a)(2) of  the Tax Law for 1970

are hereby waived.

D. That th€ petltion of Joeephlne Hughee ls granted to th€

exuend of cancelLlng the penaltiee lurpoeed under sectf.ong 685(a)(1)

and 685(a)(2) of the Tax Law for the year L970; that the Income

Tax Bureau Le hereby directed to accordingly nodlfy the Notice of

Deflclency lesued Septenber 29, L975 and co correct the amrnt

ehown as a deficlency ln thls docrment for 1970 to read $2,420,47

and, that exeepc as eo granted, the petltlon ls ln all other raepects

dented.

DATED: Albany, New York
March 24, L977




