
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

GEORGE HOGAN ANd CATHERINE HOGAITT

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f -a  Determinat lon  or  a  Refund
^G Personal Income andv! Uni-ncorporated Busj-ness
Taxes  under  A?t ic le (s )22  A 23  o f  the
Tax Law for the Year(s) m<>Ilxind(X)
1968 and 1969.

AFFIDAVIT OF MAILING

Sta te  o f  New York
counry of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an ernployee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  22nd day  o f  August  ,  L977,  she served the  w i th in

Notice of Decision by (cert i f ied) mai l  upon George & Catherine Hogan

(xepcxxnoottlrepof) the petitioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mr .  &  Mrs .  George Hogan
613 2nd Avenue
Troy, New York L2L82

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (uegers#xElEDe

xfualoe) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (nqrxsentxxtrDs<xf)ob) petitioner.

Srnrorn to before me th is

rA-3  (2 /76)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE HOGAN and CATHERINE HOGA}I

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
nr P_efsonal  Ingorqe_ang

unancorporaceo l jusrness
Taxes  under  l , r t i c le (s )  2Z S,  23  o f  the
Tax Law for the Year(s) ao<*kxilodds)
1968 and 1969.

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of A}bany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 22nd day of August ,  1977, she served Lhe within

Notice of Decision by (cert i f ied) mai l  upon Monroe Van Valkenburgh

(representat lve of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Monroe M. Van Valkenburgh, P.A.
854 Fif th Avenue
Aroy, New York L2LB2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says Ehat the said addressee is the (representat ive

of the) pet i t ioner herein and that rhe address set forth on said v/rapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t toner .

Sworn

22nd

t o

d a y

be fo re  me  th i s

of August

rA-  3 (2 /7  6)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAIJ

ALBANY, NEW YORK 12227

Atryunt 22n L977

sft$" & !&F. Cosc$i lto$en
S13 &l Avcrnr
trlrrr Str for|t 13ISS

Ssar M, * Inblar ff$S{rnr

Please take notice of the Fpcllil(ti l
of  the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s) 6$0 S' ?22 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within dt lmntl||

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

ru
lng Trx
OffLc*

cc: Petitionerts Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

GEORGE HOGAN and CATHERINE HOGAN

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income and
Unincorpora led Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1968  and  1969 .

DECISION

Pet i t ioners,  George Hogan and Cather ine Hogan,  6L3 2nd

Avenue,  Troy,  New York L2L82,  f i led a pet i t ion for  redeterminat ion

of  def ic ienc ies in  personal  income and unincorporated business

taxes under  Ar t ic les 22 and 23 of  Lhe Tax Law for  the years 1968

and  1969 .  (F i l e  No .  0L922)

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  A lbany,  New York,  oD January 2L,  L976,  and May L,L976

before L.  Rober t  Le isner ,  Hear ing Of f icer .  The Laxpayers

appeared by Monroe VanValkenburgh. The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  ( James  A .  ScoL t ,  Esq .  o f  counse l ) .

ISSUE

Whether taxpayers' income from a grocery was understated in

1968  and  1969 .

FINDINGS OF FACT

l .  Pet i t ioners,  George Hogan and Cather ine Hogan,

f i led New York State income and unincorporated business

fo r  t he  yea rs  1968  and  L969 .

t imely

tax returns
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2.  Not ices of  def ic iency in  personal  income and unincor-

porated business taxes for  the years 1968 and L969 were issued on

December 27,  L97L against  the taxpayers under  F i le  No.  9-32652943.

3.  The taxpayers pet i t ioned for  redeterminat ion of  the

de f i c i enc ies .

4,  fn  L968,  the taxpayers repor ted net  prof i t  f rom thei r

g roce ry  bus iness  o f  $4 ,997 .96  and  a f te r  mod i f i ca t i ons  to ta l  i ncome

o f  $4 ,381 .82 .

5 .  I n  L969 ,  t hey  repo r ted  p ro f i t  f r om the i r  g roce ry  bus iness

o f  $5 ,69  6 .92  and  a f t e r  mod i f i ca t i ons  t o ta l  i ncome  o f  $S  , L97  . L8 .

6.  The taxpayers operated a grocery s tore.  They a lways

employed a publ ic  accountant .  Thei r  books and records for  the

years involved were in order.

7 .  The Income Tax Bureau used a cash analys is ,  bank deposi ts

me thod ,  and  p roposed  an  unders ta temen t  o f  rece ip t s  o f  $6 ,798 .92

fo r  L968  and  o f  $3 ,833 .97  fo r  L969 .  The  Bureau ' s  compu ta t i on

showed  $4 ,058 .12  o f  pe rsona l  checks  f o r  L968  and  $2 ,339 .00 ,  f o r

L969 .

8 .  The  taxpaye rs '  t ax  re tu rns  showed  $1 ,560 .00  who lesa le

cost of grocery i tems withdrawn for L968 on their tax return

and  $1 ,820 .00  who lesa le  cos t  o f  g roce ry  i t ems  w i thd rawn  fo r

T969.  These i tems were not  re f lected in  the Bureau's  computat ions.

9.  As par t  o f  the Bureau's  reconstruct ion of  the taxpayers

al leged understatement  of  income,  the Bureau's  computat ion a lso

p roposed  $2 ,500 .00  o f  ou t  o f  pocke t  cash  expenses  i n  add i t i on

to the cancel led checks for  personal  i tems for  each year .
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10.  George Hogan was i l l  but  Cather ine Hogan test i f ied.  She

said both were o lder  and unable to  run the business prof i tab ly .

11.  The taxpayer ,  Cather ine Hogan,  v igorously  protested the

proposed understatement .  The Hogans had made business loans to

keep the business going.  The grocery bus iness was h igh ly  com-

pet i t ive and in  a h igh r isk  area and business resul ts  got  hrorse

each year  and they c losed up and went  out  o f  bus i -ness a few years

ago .

Catherine Hogan could not understand the complex

account ing in  th is  case but  she ins is ted that  the adjournments

are erroneous.  She test i f ied to  a very meagre cost  o f  l iv ing.

she  a l so  tes t i f i ed  ro  a  $50 .00  a  week  d i sab i l i r y  paymen t  t o

George Hogan from the insurance company during the years in

quest ion.  She asser ted the loans and the d isabi l i ty  paymencs were

used for  the business and l iv ing expenses.  The ev idence g iven

by Catherine Hogan was true and uncontroverted.

L2. The Hogans l ived on their own premises near the grocery

store and they l ived very modest ly .  Consider ing the ent i re  record,

the facts  that  the Hogans were o lder  and not  wel l ,  that  they d id

keep good books and records,  and that  they a lways employed a

publ ic  accountant ,  and that  they d id the very best  they could,

we f ind that  the i r  books and records adequate ly  ref lected the i r

income and the i r  c i rcumstances.

CONCLUSIONS 0F LAI^I

A. That in reconstruct ions of  income, computat ions must be

reviewed on the basis of  the evidence which gives r ise to the
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computat ion.  The computat ion for  L969 shows $2,339.85 of  checks

fo r  pe rsona l  bus iness  bu t  i t  does  no t  t ake  i n to  accoun t  $1 ,820 .00

o f  w i thd rawa ls ,  & t  who lesa le  cos t ,  o f  g roce r ies .  we  recogn i . ze

not  on ly  the checks for  personal  expense,  but  a lso the wi th-

drawals of groceries at wholesale expense and that the Hogans

l ived on the i r  own premises,  that  they l ived modest ly ,  and that

George Hogan a lso received $50.00 weekly  d isabi l i ty  checks which

were not  taken in to account .  We cannot  uphold the asser t ion of

an  add i t i ona l  $2 ,500 .00  ou t  o f  pocke t  cash  expense  fo r  Lg6g ,  no r

the  p roposed  unders ta temen t  o f  $3 ,833 .97  i n  the  face  o f  t hese

fac t s .

B.  That  in  1968,  the personal  expenses by check were

$4 ,058 .L2 .  The  w i t hd rawa l  o f  $1 ,560 .00  o f  g roce r i es  a r  who le -

sa le  has  no t  been  taken  i n to  accoun t .  The  $50 .00  week ly  d i s_

abi l i ty  checks have not  been taken in to account ,  nor  the fact

that the taxpayers l ived on their ovrn premises and they had a

very modest  cost  o f  l iv ing,  and requi red loans to  keep going in

L968 .

The  p roposed  unders ra temen t  o f  $6 ,798 .92  fo r  196g  based

in  pa r t  on  an  asse r t i on  o f  an  add i t i ona l  $2 ,500 .00  ou t  o f  pocke t

cash expense cannot  be sanct ioned when reconstruct ion does not

take in to account  the foregoing factors.  Taking in to considerat ion

bank  l oans  i n  1968 ,  t he  $4 ,05g .13  o f  checks  fo r  pe rsona l  i t ems ,

the  $50 .00  week ly  d i sab i l i t y  checks ,  wh ich  were  used  fo r  pe rsona l

and  bus iness  expenses ,  t he  $1 ,560 .00  o f  g roce r i es  a t  who lesa le

which grocer ies would approx imate $2,500.00 reta i l  and tak ing

\
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in to considerat ion res id ing on the premises and a modest  l i fe

s t y le  wh ich  wou ld  p rec lude  an  es t ima te  o f  $2 ,500 .00  add i t i ona l

cash out  o f  pocket  expense,  the proposed understatement  of

$6 ,798 .02  canno t  be  sus ta i ned .

C.  That  the proposed def ic ienc ies in  income tax and

unincorporated business Lax against George and Catherine Hogan

for  1968 and L969 are cancel led.

DATED: Albany, New York
August  22 ,  1977

\ ^
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