
STATE OF NEW YORK
STATE TAX COMMISSION

In  the lu lat ter 'o f  the Pet i t ion

o f

GERAIJD T. HODGE aNd BETT\T HODGE

For a Redeterminat ion of  a Def ic iency ot r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Art ic le(x) 22 of the
Tax Law for the Year(s)>oor*ffiind:(x)
L 9 6 5 ,  1 9 6 6  &  1 9 6 7 .

AFFIDAVIT OF MAILING

State of New York
CounEy of Albany

Bruce Batchelor , being dul-y sworn, deposes and says that

*re is an eurployee of the Department of Taxation and Finance, over 18 years of

age, and that on Lhe 7th day of March , Lg7'7 , *re served the wlthin

Not ice of  Decis ion by (cert l f ied) mai l  uponGerald T. I lodge *

Betty Hodge *ew:re€a$sngtoecsf) the petitioner ln the within proceedlng'

by enclos lng a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Mr. & Mrs. Gera1d T. Hodge
Timber Trails
Sherman, Connecticut 06784

and by depostt ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve eare and custody of

the United States Postal  Service within the Stat,e of New York.

ThaE deponent further says that the sald addressee is the (xdpotGE!$sotxl(

o*>fkx) petit.ioner herein and that the address set forth on sald wrapper is the

last knorrrn address of the €rspeeexk$dx=><o*Xfrx) petltioner.

Sworn

7th

to before me this

day of March

rA-3 (2/76)

,  Lg77



STATE Of' NEI4I.YORK
STATE TAX COMI',IISSION

In the l" lat tef  of  the Pet i t ion

o f

GERALD T. HODGE aNd BETNT HODGE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art icLe (x) 22

by enclosing a

a s  f o l l o w s :

Sworn to before me this

7Lh day of March

AFFIDAVIT OT MAILINE

of the
Tax Law for the Year{e$nooc*xxio&(x)
1965 .  L966  &  1967

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

r tre is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 7th day of March ,  L977 r *re served the wlthin

Not ice of  Decis ion by (certified) mail upon Morton A. Smith

(representative of) the petlt ioner tn the wlthin proceedl-ng,

true copy thereof in a securely seated postpatd wrapper addreseed
Morton A. Smith, Esq.
HaII, Dickler, Law1er, Kent & How1ey
460 Park Avenue
New York, New York LOO22

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States PostaI Service within the Stat,e of New York.

That deponent further says that the said addressee ls the (representattve

of the) peci t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet i t loner.

i rA-3 (2/76)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATTON AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

f,rrGh ?, f,t??

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 . I 8 } {f?-l?13

STATE TAX COMMISSION

r lir. I &tr OGrl,il |[r hdgn
*t&rG *rl,tr
Sh.mr Qffi.rtblcqt O6?Of,

Drrr lr. 3 TGtr frdgnr

Please take notice of the gBIsIil

of  the State Tax Commission enclosed herewith,

Please take further not ice that pursuant to
Section(lF) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornmenced within { mtthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed
will be referred to the proper pa

Ve

Enc.

Pet i t ionerrs Represen

Taxing Bureau's Representat ive:

$.rsfrf, Off,ic.t

rA -1 .12  (L /76 )



sTAlb OF q{EW.YORK

STAIE TAJ( CO}MISSION

I:r the i'htter of tlre Petition

of

ffiALD T. HODGE srd BEIIY HODGE

for Redetermination of a Deficiercy or for
Refind of Personal Incone Tax r.mder Aati-c].e 22
of the Tax lan,i for tlre Years L965, 1966 and 1967 .

DECISION

Petitioners, Gerald T. Hodge and Betty Hodge, residing at Tinber Trails,

Shermm, Ccrnrrecticut, filed a petition for redetermination of a deficiency or for

refr:nd of personal incone tax urder Article 22 of the Tax Lan for the years L965,

1966 and L967. (File No. 00008).

A forrnal hearing was held at the offices of the State Tax C,ormrission,

T\'vo World Trade Center, Neru York, New York, on Septenber L4, L976, at 2:45 P.M.,

before Solornrn Sies, Hearing Officer. Ttre petitioners appeared by }Iall, Didr1er,

Lavrler, Kent and Hcnrley, Esqs. (Ibrton A. Smittr Esq. of cor:nsel). Ttre l:nccme

Tax Btreau appeared by Peter Crotty, Esq. (Janes A. Scott, Esq. of cor.nsel).

It was sLipulated and agreed that the petitioners waive a forrnal hearing,

and ccrrserrt to a submission of this case to the State Tax Ccnmissicrr tpon the

entire record contained in the file. The petitioner was permitted to stibmit an

affidavit. Such affidavit was received cn Septanber 22, L976.

After d.re consideration of said record, the State Tax Conrnissicrt renders

the follot'ring decision.

ISSI]E

lJlrether ttre petitioners were statutory residents of Nernr York State for

the years L965, 1966 and L967?
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HIIIDINGS OF TACT

t. The petitioners, Gerald T. and Betty llodge, filed ncn-resident Nenr York

State incone tax returns for the years L965, L966 td L967 . The petitioners

ocecuted consents extending the period within \,ftid:r to issue assessllEnts for the

years 1965 ard L966 to April 15, L970. On April 13, L970, the Incone Tax Btreau

issued a Statqrent of Audit Changes and Notice of Deficiency against the petiticners

for the years 1965 tlrrov$1967 based rpon audit, in the arourt of $2,100.53 in tax,

together w'ith interest of $1,144.30, for a total of $8,2M.83, tpon the grotmd ttrat

the ta:gayers were staLutory residents of the State of Nexr York dr,ring the afore-

nentioned years.

2. Dsing the years L965, 1966 er:rd1-:967, the petiticners rnaintained a

pernrmert place of abode at Tirnber Trails, Shernmr, Ccnnecticut. The petitioners

rrcted in Cormecticut. Their autonpbiles were registered in Connecticut. They

belonged to social clubs located in C,orrrecticttt.

3. D-ring the years in issue the petitioners rnaintained a pernrmenrt place

of abode in Ner^r York City. They harze rnaintained an apartment at 180 East 79th

Street, Nenrr York, Neni York, since L96L.

4. l:I 1965, petitioner, C'erald T. Hodge, was a parher in the stock

exclrange firm of Glore, Forgan & Co., located at Idall Street, Nevr Yort, Ner,'r York.

Tn L966 nd L967, he was enployed by Glore Forgan, I/trn. R. Staats Inc., the srrccessor

in interest to the partnership. Ttre petiticner, Betty Hodge is an arEist-painter.

During the years in issue, she rnaintained a studio aparfrrrent at 58 East 86th Street,

New York, New York.

5. Or his incone ta< rettn.rs petitioner, C,erald T. Ilodge indicated the

follor^ring days worked in New York:

L965 - 169 days
L966 - 200 days
L967 - 200 days
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On the W-2 (wage.and tax statsrerrt) forns for L966 ai L967, petitioner's

erployer indicated his residence address as 180 East T9th Street, Nernr York,

Nen York. lihen the petitioners wemt to Europe for a vacation in L967 for L L/2

npnths (August to Septenber 30, L967), they rented their Comrecticut hcnre for

$f500.00 for tlris period. According to their passporcs, tb wife listed her

address as 180 East 79th Street, Nelu York Citi, ard the htrsband listed his

address as Shernmr, Comrecticut.

6. Ttre petitioners contend that they spent 206 days outside the State

during the years 1965 and 1966, and 201 days in L967, and that the statenents

on the retums for L966 nd L967 were in error.

7. Based r-pon the diaries presented, the audi-Lor concluded that the

petitioners spent rnrre than 183 days in New York drrring each of the years L965,

1966 and L967. Ttre diarT entries were not conplete. There were discrepancies

between the days clained to have been spent outside the State and those days

actr:ally spent in Ner^r York, as disclosed by the diarry entries. The petiticners

harrc failed to sustain the br-rden of proof that they spent less than 184 days

during each of the years L965, 1966 a,:td 1967 outside New York state.

CONCT-USIONS OF IAhI

A. That the petitioners were domiciliaries of the State of Comrecticut

Ln L965, L966 ud L967.

B. Ttrat the petitioners nraintained a pennment place of abode within

the State of New York in L965, L966 md L967 .

C. Ihat the petitioners spent npre tLran 183 days within the State of

New York in each of the years L965, L966 nd L967 .

D. That in L965, L966 md 1967 , the petitioners were residents of the

State of Nens York for incone tax pr.rposes within the intent and neaning of

section 605(a) (2) of tl:e Ta< Law.



E. That-the petition

correct; and that additional

Tax Lal^r.

DNID: Albany, New York
March  7 ,  L977
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is derried; that the Notice of Deficiency is

interest shall be added as provided in the

LI--UU- lL**
ffisJTtrm.-

LtLQ-.t tfl.l^,U--0r.1


